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	"In Germany first they came for the Communists and I did not speak out - because I was not a Communist.
Then they came for the Jews and I did not speak out - because I was not a Jew.
Then they came for the trade unionists and I did not speak out - because I was not a trade unionist.
Then they came for the Catholics and I did not speak out - because I was a Protestant.
Then they came for me - and there was no one left to speak out for me."
Pastor Martin Niemoller
(1892-1984)
"I come from people who gave the Ten Commandments to the world.  Time has come to strengthen them by three additional ones...  Thou shalt not be a perpetrator; thou shalt not be a victim; and act never, be a bystander."
Professor Yehuda Bauer
January 26, 2000
The only thing necessary for the triumph of evil is for good men to do nothing.
Edmund Burke
Long is the way and hard, that out of hell leads up to light.
John Milton, Paradise Lost
"The Nazi murder of the Jews was unique because never before has a state decided and announced, on the authority of its responsible leaders, that it intended to kill in its entirety, as far as possible, a particular group of human beings, including its old people, women, children and infants, and then put this decision into action with every possible instrument of state power."
Eberhard Jackel, German Historian
To attain its heavenly Hell on earth the German dictatorship launched a war that engulfed the whole world, Over 35 million people were killed, more than half of the civilians. On the battlefields 1 out of every 22 Russians was killed, 1 out of every 25 Germans, 1 out of every 150 Italians and Englishmen, and 1 out of every 200 Frenchmen. The human cost of 12,191 days of war surpassed the losses of any previous war in the world. That war brought death to nearly 6 million Jews, to 2 out of every 3 European Jews. Though one-third of them managed to survive, though the Jewish people and Judaism have outlived the Third Reich, the Germans nevertheless succeeded in irrecoverably destroying the life and culture of East European Jewry.
Lucy Davidowicz, The War Against The Jews: 1933-45
"World War II is a story of how 'a grossly delusional view of the world, based on infantile fears and hatreds, was able to find expression in murder and torture beyond all imagining. It is a case-history in collective psychopathology, and its deepest implications reach far beyond anti-Semitism and the fate of the Jews."
Norman Cohn, Warrant for Genocide (1966) 
(a study of European anti-Semitism in the years before World War II).

Eberhard Jackel, German Historian
"You used to be head of state. You are a defendant now." 

Chief Judge Raouf Abdel-Rahman

March 2006  

(Admonishing Saddam Hussein during his trial for crimes against humanity) 




Introduction

Michael J. Bazyler and Sam Garkawe

During World War II, Nazi Germans and their collaborators murdered approximately six million Jewish men, women and children. The persecution of the Jews began in Germany in January 1933, upon the Nazis taking power under the leadership of Adolf Hitler.  It reached its crest between 1939-1945, marking the official years of World War II.  By the end of the war, over two thirds of the eleven million Jews of Europe had been murdered, 1.5 million of them children.  This event is known today as the Holocaust. 

More than a half-century has passed since the end of World War II, and interest in the Holocaust remains greater than ever.  Films, novels, and historical studies about the events of World War II seem never-ending, with the public in the United States, Europe, and other parts of the world continuing to display keen interest in both newly discovered historical data or some fictional renderings based on real-life Holocaust events. More news stories about the Holocaust have been published in the last ten years than in the previous fifty years.  

Moreover, just when it appears that we have learned all we can about the Holocaust, new information is discovered that sheds new light on the subject.  In the 1990s, historians and the media began taking great interest in the financial misbehavior during and in the aftermath of World War II. As a result of numerous lawsuits filed in the United States, political pressure, and new historical studies issued by European governments and private corporations, the extent of the theft of Jewish and non-Jewish assets by the Nazis and their collaborators began for the first time to be fully appreciated sixty years after the events took place. Consequently, beginning in 1998 over $8 billion was paid out by European governments and private entities for their wartime and postwar nefarious behavior.   German industry was forced to pay billions of dollars in compensation for using both Jewish and non-Jewish victims as slaves during the war and profiting from their labor.  German pharmaceutical companies were accused of participating in gruesome medical experiments that took place in Nazi-run concentration camps and likewise participated in the German settlement. Various European insurance companies were found to have failed to honor insurance policies issued to their Jewish policyholders before the war. Swiss banks, followed by their German, Austrian, and French counterparts were accused of confiscating bank accounts of their Jewish depositors; the banks finally began returning these moneys to depositors or their heirs sixty years after the war. Art looted by the Nazis and discovered to have been in the collections of the most prominent museums in the world, galleries and private hands for the last half-century also began to be returned to their rightful owners and heirs at the end of the 1990’s and continues to this very day. In 2006, after six years of American litigation and a successful victory before the United States Supreme Court a year earlier, the North American heirs of a prominent Jewish family from pre-war Austria recovered from the Austrian National Gallery five artworks by Gustav Klimt stolen from the family by the Nazis. The heirs sold one of the works to a New York museum for a reported $135 million, then the highest price ever paid for a single work of art. The four other Klimts were later sold through auctions for a total of $192 million.  A year earlier, an American federal judge in Brooklyn, New York awarded the same family $21.8 million as compensation for a Swiss bank’s failure sixty-seven years earlier to protect their assets after the Nazi takeover of Austria in 1938. The 2005 award was the largest in a still-ongoing claims process that is distributing $1.25 billion paid by Swiss banks in 1998 to settle class-action litigation against them.  The so-called Holocaust restitution movement led to the realization that the Holocaust was not only one of the greatest murders in human history, but also one of the greatest thefts.  

In the 21st century, we are likewise discovering new facts about the Holocaust.  In 2006, the Red Cross finally agreed to release a treasure trove of documents produced and collected by the Germans during the war detailing their brutalities. The Allies turned over these records to the Red Cross after the war to help survivors locate their relatives or to learn the fate of those who perished during the war.  
The Bad Arolsen archives, named for the ancient small town in northern Germany where the Red Cross’ International Tracing Service has been storing  the materials for the last half-century, contain the largest collection of data detailing the Nazi machinery of persecution, numbering approximately fifty million pages of documents and relating to about seventeen million victims. Stored over the last sixty years in six buildings, the archive will now become available for the first time to researchers and eventually the general public.  These documents are expected to produce new insights not only about the Holocaust, but also about the murder and persecution of other groups targeted by the Nazis.  

An important symbol of the continuing vitality of the memory of the Holocaust in human history is the adoption by the United Nations General Assembly in November 2005 of a resolution designating January 27 – the day in 1945 when the Auschwitz death camp was liberated by the Soviet Army – as “International Day of Commemoration in Memory of the Victims of the Holocaust.” At the commemoration ceremony, U.N. Secretary-General Kofi Annan noted that the Holocaust was the impetus for the establishment of the United Nations, created as a means to help prevent future acts of genocide. This move by the General Assembly followed on the heels of several nations – such as the United Kingdom, Germany, Italy and Poland – which had earlier officially designated January 27 as a day to specifically remember the genocide of the European Jews.


Memory of the Holocaust is also being maintained by the various Holocaust museums and memorials established in the various cities throughout the world. Israel officially established the Yad Vashem Holocaust memorial institution and research center in 1953. In the following decades, many additional memorial sites and museums were erected worldwide.  In 2003, the United States Holocaust Memorial Museum marked its tenth anniversary, and the museum still continues to be one of the most visited tourist sites in Washington D.C.   In May 2005, on the sixtieth anniversary of the end of World War II, the “Memorial To The Murdered Jews of Europe” opened in Berlin, in the shadow of the razed Reich Ministry where Hitler and his cohorts plotted the extermination of European Jewry. 

 
The Holocaust has become a near-universal paradigmatic event representing evil. This is reflected in the use of terms like “Hitler,” “Nazi” and “fascism” as epithets connoting supreme wickedness. Analogies referring to some current event as being “another Holocaust” abound. The post-Holocaust cry of “Never Again” has entered the vocabulary of humankind. 


In the educational field, courses on the Holocaust are oversubscribed, and student enrollment is diverse. As originators of an innovative law school course specifically dedicated to the legal aspects of the Holocaust, “The Holocaust, Genocide and the Law,” our personal experiences teaching the course have borne this out.  We are constantly surprised and gratified that the majority of students in the course– taught on three continents over the last six years– come from a variety of backgrounds, and all are drawn to the study of the greatest crime of the   twentieth century.


It seems that the further we move away in time from the events of the Holocaust, the stronger the pull is to those events. Holocaust historian Omer Bartov comments on the centrality of the Holocaust in the 21st century as follows: 

More than fifty years have passed since the final defeat of Nazism, and yet its presence in our minds seems to be stronger than ever. This demands an explanation. After all, public interest in events of the past normally diminishes as they recede in time. . . .But the case of Nazism, and especially the Holocaust, is different.  There are episodes in history whose centrality can be only be recognized from a chronological distance.  The mass of inexplicable, often horrifying details is endowed with sense and meaning only retrospectively, after it passed. Gradually such events come to cast a shadow over all that had previously seemed of greater significance, reaching backward and forward, until they finally touch our normal lives, reminding us with ever growing urgency that we are the survivors of cataclysms and catastrophes that we never experienced. The Holocaust is such an event.
   

 Along with heightened interest in examining the fate of the Jews and other persecuted minorities during World War II, there has been a greater awareness of other genocides and genocidal-scale events perpetrated subsequent to the Holocaust: the murder of over 1.5 million Cambodians by the Khmer Rouge regime that took over the country during the mid-1970’s; the murders of thousands in the 1990’s in the aftermath of the breakup of Yugoslavia; the 1994 genocide in Rwanda when hundreds of thousands of Tutsis and Hutu moderates were murdered by Hutu extremists over a period of one hundred days. A distressing reality confronting students studying the Holocaust is that “Never Again” has sadly turned into the reality of “Again and Again.” As Israeli Holocaust historian Yehuda Bauer puts it, “[The Holocaust] happened because it could happen…And because it happened once, it can happen again. . . .Although no event will ever be repeated exactly, it will, if it is followed by similar events, become the first in a line of analogous happenings.” 
 In studying it, Bauer expresses hope that the “Holocaust can be a precedent, or it can become a warning. My bias is, in a sense, political. I believe we ought to do everything in our power to make sure it is a warning, not a precedent.”
 

Together with the sense of reassurance that interest in the Holocaust remains so high – and with it a desire to prevent a repeat of such events – comes also sadness from the knowledge that in the next two decades the last of those who personally experienced the Holocaust and survived it will no longer be alive.   Holocaust survivors are dying at the rate of ten percent a year. Those who were eighteen years old upon liberation and still alive are now in their eighties and those who were thirty are now in the early nineties. This means that the memory of the events of 1933-45 will soon be perpetuated by those who only know about these events from reading and research, as opposed to living testimony. Soon our own generation will be responsible for passing on the memory of the Holocaust and confronting those that either deny or minimize the event. 

Despite widespread interest in the Holocaust and an abundance of courses on the subject, there is one glaring gap:  the subject is little studied in law school or examined through the prism of the law.  We regard this as odd, since a closer examination reveals that both the Holocaust and the world’s reaction to the horrors to the Holocaust are very much tied to the law. The persecution of the Jews of Germany upon the Nazis taking power in 1933 began with legal decrees excluding Jews from the daily life of society and stripping them of their rights as German citizens. Between 1933 and 1935, Hitler and his fellow Nazis consolidated their dictatorship through various legal measures. With Germany’s subsequent invasion of most of Europe beginning in 1939, Nazi-issued laws, decrees, and other legal measures in the occupied territories became the primary means by which Jews and other persecuted groups were arrested and then subjugated. The persecution through legal means paved the way for the murder of the millions that followed. Law became one of the leading instruments by which Jews and other victims were stripped of their assets, then their dignity, and eventually their lives. It laid the groundwork for the German people both to accept and to participate in the increasing scale of persecution that made the creation of human death factories such as Auschwitz possible. At the infamous Wannsee Conference in 1942, where the decision to implement the “Final Solution to the Jewish Problem in Europe ” was coordinated among the various branches of the German government and the military, seven of the fifteen men around the table were lawyers.  The defeat of Germany led the Allies to create an international legal tribunal at Nuremberg to try those responsible for the horrors of World War II.  The legacy of Nuremberg permeates today the current rules of international criminal law.   

Chapter 1: The Holocaust – History, Definitions And Concepts 
1.1. A Brief History of the Holocaust

1.2. The Language of the Holocaust: Uses and Misuses of Holocaust    Terminology and Imagery
1.3. Is the Holocaust “Unique”?     

1.1. A Brief History of the Holocaust

It is often said that Adolf Hitler came to power in Germany through democratic means, and this fact is cited as an example of how democracies can vote dictatorships into power.  In actuality, the scenario was a bit more complex. The Weimar Republic of prewar Germany, the democratic republic that succeeded the German Empire defeated in World War I, was a fractious parliamentary democracy. A slew of political parties competed for power, with no party able to receive a majority in the German parliament.  One of those was the Nazi party, formally known as the National Socialist German Workers Party (Nationalsozialistische Deutsche Arbeiterpartei or NSDAP in German). Its ideology and party platform was based in large part on hatred of the Jews, blaming both German Jews and Jews worldwide for Germany’s economic troubles and defeat in World War I. The Nazis’ targeting  of Jews was an intergral part of their racist vision that saw the German “Aryans” as the master race, the Europeans living to the east of Germany as subservient and inferior, and the Jews as the major threat to German supremacy. 
   
On the eve of Hitler’s ascendancy, the economic effects of the worldwide Great Depression of 1929 made Weimar Germany even more politically unstable. In the elections that took place in July and once again in November of 1932 no political party won a majority of seats in the Parliament. The NSDAP, with a party platform that promised to reform the moribund democratic system and heavily laden with anti-Jewish propaganda, won the largest number of seats (more than a third). In view of the fact that the opposition Communists, who had also won bigger support, and the Nazis held more than fifty percent of the seats, no stable coalition could be formed. Finally, conservative President Paul von Hindenburg, who personally disliked Hitler, was convinced by his allies to give the NSDAP the right to form a minority government through an alliance with other conservative politicians.  They gambled that once in office, Hitler would moderate his views and that, as experienced politicians, they could also control Hitler.   As a result, on January 30, 1933, Adolf Hitler became Chancellor, or prime minister, of Weimar Germany.  This date marks the beginning of the Nazi or National Socialist period in German history. 


It should be remembered that the National Socialists never achieved a vote of more than thirty-seven percent (in the July 1932 elections) in any free election. According to Allan Bullock, author of Hitler: A Study in Tyranny, the only reason Hitler was able to come to power was “the division[] and ineffectiveness of those who opposed him, and the willingness of the German Right to accept him as a partner in government.”
 Bullock’s reference to the German Right refers to the conservative politicians and business elite who were willing to support Hitler as a bulwark to the perceived danger of a Soviet-style communist regime taking power in Weimar Germany. 
Hitler and his Nazi cohorts soon consolidated their rule and established a dictatorship through various political machinations. Upon taking power, Hitler’s main concern was to eliminate all political opposition. On February 27, 1933, less than one month after Hitler took office, the German parliament, the Reichstag, was set aflame and burned down under suspicious circumstances. Hitler blamed the so-called Reichstag fire, which many suspect was set by the Nazis, on his Communist opponents, and then used this as an excuse for a further wave of political repression. The German Weimar Constitution, which contained many guarantees of civil liberties, was soon suspended.  New elections for the Reichstag were called for on March 5, 1933 and this time the Nazis together with an allied party, the German National People’s Party (the DNVP), won a slight majority in the German parliament (The NSDAP itself gained forty-four percent of the vote).  

Following the elections, on March 24, 1933, the Nazis were able to pass in the German parliament the “Law for Removing the Distress of the People and the Reich.” Commonly known as the “Enabling Act,” this law gave Hitler the authority to rule by decree for four years. The state reverted to laws now being issued in a classic dictatorial manner – mostly through decrees issued by Hitler or his inner circle. Two days earlier, the Nazis established on the grounds of an old munitions factory in Dachau, near Munich in southern Germany their first major concentration camp to house political opponents they arrested. Dachau remained a concentration camp for the entire twelve years of Hitler’s reign.
 
 
On July 14, 1933, one-party rule became a reality when the Nazi-dominated German parliament enacted the “Law Against the New Formation of Parties,” enshrining the monopoly of power to the NSDAP.  By that time, many of the Nazis’ political opponents had been arrested and sent to concentration camps, exiled or murdered.  
While German President von Hindenburg was still nominally functioning as head of state, his failing health removed him as an effective counterweight to Hitler. After von Hindenburg died on August 2, 1934, Hitler combined the positions of President and Reich Chancellor. Hitler was now no longer just the German chancellor but the “Führer”—the supreme leader—and all laws, including the Constitution, were subsumed to the will of Hitler under the so-called “Führer principle” (Führerprinzip).
 

As a result, within a year, Hitler was able to announce the end of the Weimar Republic and the beginning of the “Third Reich,”
 the supposed successor to the two earlier glory eras of German history –  the medieval Holy Roman Empire and the German Empire of 1870-1918. The Nazis also called their rule the beginning of “The Thousand Year Reich.” The Third Reich lasted for a little over twelve years, until Nazi Germany’s defeat in May 1945.      

The twelve-year Nazi reign is usually divided into two six year periods: 1933-1939 and 1939-1945. During the first six years, Hitler consolidated his power in Germany, annexed Austria into the Third Reich through the so-called Anschluss (union with Germany) in March 1938, and took over a part of Czechoslovakia  (the Sudetenland) also in March 1938, and then  the remainder of the Czech portion of the Czechoslovak Republic (Bohemia and Moravia). Slovakia, allowed to be nominally independent, became in reality a satellite state of of Nazi Germany.  Great Britain and France had consented to the ceding of the Czech territory to Germany in the Munich Pact of 1938 as a means of appeasing Hitler and avoiding another catastrophic war in Europe. The second period, 1939-1945, began with the German military invasion of Poland on September 1, 1939, which is considered the beginning of World War II. With this act of aggression, Great Britain and France recognized the policy of appeasement to be a failure and declared war on Germany. 

Part and parcel of the military campaigns conducted by the Nazis was the war against the Jews. As explained by Holocaust historian Saul Friedländer: 

Only one group was hounded all over the continent, to the very last individual, to the very last day of German presence: the Jews. . . . [I]dentifying the Jews as the enemy of humankind [was] preached by the bearer of all authority: Adolf Hitler. His message may not have been shared by all, but his were the guidelines for the policies of total extermination . . . .[W]e are brought back to a peculiar brand of apocalyptic antisemitism, the extraordinary virulence of which remains the only way of explaining both the physical onslaught against all Jews living within the German reach and against any part of human culture created by Jews or showing any trace of the Jewish spirit….  Hitler’s goals, mainly his vision of an apocalyptic final struggle against the Jews, were metapolitical. This vision invested the core of his movement with the fervor of a crusading sect.”

Nonetheless, no master plan existed to murder all Jews of Europe upon Hitler coming to power, nor was a single master plan ever put in place. For this reason, no single document exists recording Hitler’s order to exterminate European Jewry. The process leading to the extermination of the Jews was not linear, but took place in fits and starts and developed out of the military circumstances that brought an increasing number of Jews under Nazi control. Karl A. Schlenues aptly describes it as “the twisted road to Auschwitz.”
 Israeli Holocaust historian Dan Michman explains that “the idea of annihilating the Jews existed only in potential; it was neither a clearly elucidated and firm goal from the beginning of Hitler’s career nor a built-in inevitable outgrowth of the Nazi doctrine as such.”
  Michman points out that “despite the unequivocal centrality of the ‘Jewish question’ in the regime, no ‘ministerial committee’ or ‘special committee’ was set up to confront the ‘problem’ in a consistent, coordinated, and planned manner. Hitler himself closely monitored the policy, but did not steer it in the administrative sense.”
 

  We divide the history of the Holocaust, as many have done, into four stages, most commonly described as “identification and definition” (1933-1935), “expropriation and emigration” (1935-1939), “concentration” or “ghettoization” (1939-1941) and “extermination” or “annihilation” (1941-1945).     The recognition of the Holocaust as a gradual process conducted in stages was first set out in 1961 by political scientist Raul Hilberg in his classic study of the Holocaust, The Destruction of the European Jews.
 

Upon coming to power, the Nazis began the process of identifying the Jews of Germany and separating them from public life. In March, 1933, a few months after assuming office, Hitler called for a general boycott of Jewish-owned businesses. It is in this period that Nazi storm troopers (Sturmabteilung or SA) begin to mark the window displays of shops owned by Jewish shopkeepers with a Jewish Star of David or the word “Jude” [Jew], often seen today in photographs or Holocaust documentaries.

 On April 7, 1933, laws barring Jews from government service were enacted. These laws also banned Jews from being professors at public universities, teachers at public classrooms, and doctors at state medical institutions. One of the laws prohibited Jewish students from entering the legal profession. The same month, the Interior Ministry imposed a quota limiting admission of “non-Aryans” (directed primarily at Jews) to German schools and universities to 1.5%.  On May 10, 1933, books by Jewish authors and other “degenerate” writers were burned at mass rallies. 

Despite the discriminatory laws introduced against Jews, actual violence against Jews was not yet widespread or systematic. Nevertheless, life for Jews in Germany was becoming more precarious. Victor Klemperer, a Jewish convert to Christianity who nevertheless was considered a Jew under Nazi race laws and who survived the war in Germany because he was married to a non-Jew, records in his diary at the time of “special bulletin boards” on the streets of Berlin displaying such slogans as “the Jews are our misfortune” and “whoever knows a Jew, knows the devil.”
    

  In May, 1935, the German army was declared “all-Aryan,” meaning free of those the Nazis considered Jews.  The next year, the Nazis banned Jewish veterans of World War I from engaging in any political activities. Other laws making life difficult for Jews followed. Under a decree of August 1938, Jews were compelled to add a middle name to their name: “Israel” for Jewish males and “Sarah” for Jewish females and for such a name to appear in all identifying documents. In October of that year, passports of German Jews were marked with the letter “J” for Jude [Jew].
   The same month, another decree completed an earlier process by forbidding Jews from practicing law in Germany. 

The aim first appearing during the next stage was to make Germany – and later the conquered territories annexed into the German Reich – Judenrein (“Free of Jews”) through forced emigration.  During this second period, a series of mob actions against Jews took place in several German cities. Following the violence, there usually appeared a new round of anti-Jewish legislation, further crippling Jewish life in Germany (which in after March 1938 included Austria and annexed Czech territories). The increasing violence culminated on the night of the November 9, 1938, infamously known as Kristallnacht (“Night of the Broken Glass”), a pogrom (mob action)  instigated by the Nazi party and executed by the police and state agencies, the SA and the SS. The Nazis characterized Kristallnacht  as ostensibly  a spontaneous response to the assassination of the German diplomat Ernst vom Rath in Paris by  a young Polish Jewish refugee whose parents had been summarily expelled Germany along with thousands of other Polish Jews.

Preceded by a series of sporadic violent attacks on Jews started a few weeks earlier, the more radical elements in the Nazi party took the initiative on Kristallnacht to organize the burning of synagogues and the destruction and looting of Jewish-owned shops.  According to official reports, ninety-one Jews were killed and about 30,000 were sent to concentration camps. Over a thousand synagogues were set on fire and 7,500 shops looted. On November 12, 1938, the Nazi government imposed a collective fine of one billion Reich marks on the German Jewish community as a so- called “indemnity” for the killing of the German diplomat. 

Of the anti-Jewish legislation enacted during the first two stages, the most infamous were the Nuremberg Laws, decreed on September 15, 1935 during a Nazi Party convention held at Nuremberg. The “Reich Citizenship Law” took away civil rights from Jews by declaring that only persons of German or “kindred” blood can be citizens of Germany. The “Law for the Protection of German Blood and German Honor” prohibited marriages and extramarital relations between Jews and Germans.  

Shut out from normal social and economic life, thousands of Jews emigrated from Germany and its annexed territories during this time period, with their significant possessions confiscated or left behind. Further legislation during this time was used to pressure Jews to emigrate from Germany. In September1937, a Nazi decree freed Jews from “protective detention” if they emigrated.  In October 1937, Heinrich Himmler, head of the SS and German interior minister, announced that Jews returning to Germany would be sent to concentration camps.  

The above-described initial two stages of the persecution of the Jews were critical in preparing the German public for what was to come. Having become acclimated to the widespread persecution of their Jewish neighbors and the eventual elimination of Jews from everyday life, made the subsequent large-scale deportation and murder of the Jews appear quite normal to the non-Jewish Germans. 

The third stage leading up to the Holocaust – which lasted from the invasion of Poland in 1939 to the invasion of the Soviet Union in 1941 –  can be described as one of “concentration” and is sometimes called the “ghettoization” stage.  Following the takeover of Poland, an additional two million additional Jews came under formal German domination and hence under Nazi control virtually overnight. The Nazi planners decided to concentrate these Jews inside of Jewish “ghettos.” These ghettos were to be located near railway junctions, in order to facilitate subsequent removal measures, such as deportation.  The Nazis ordered most Jewish communities to establish Jewish Councils, known as Judenrat, as a means to implement Nazi orders directed against the Jews. 

During this period it appeared that Nazi authorities were still undecided what they would do with all the millions of Jews under their control, although some historians would argue that the plan all along was to murder all Jews. In a January 30, 1939 speech before the Reichstag, Hitler seemed to have signaled this ultimate intention.  Speaking in apocalyptic terms, Hitler warned, “If the international Jewish financiers inside and outside of Europe should again succeed in plunging the nations into a world war, the result will not be the Bolshevization of the earth and thus the victory of Jewry, but the annihilation of the Jewish race throughout Europe.”
  

The numbers of Jews under German Nazi occupation kept expanding with every military success, as Norway, Denmark, France, Belgium, the Netherlands and southern Europe fell under Nazi control.  

One possibility seriously discussed by the Nazi political leaders in this period was to forcibly relocate the entire Jewish population of Europe to other parts of the world, in effect making entire Europe Judenrein.  The “Lublin Reservation” scheme of September 1939 following Germany’s victory over Poland in that month, by which Jews were to be deported to areas in occupied Poland, and the so-called Madagascar Plan for the creation of one “super-ghetto” in the French island colony of Madagascar, off the coast of Africa – raised after the rapid victory over France in summer 1940 – ultimately came to nothing. In the meantime, the ghettos in German-occupied Poland and the living conditions for Jews in other occupied countries (except for Denmark) had become terrible places, ravaged by starvation, disease, poverty and death.

The Holocaust, the systematic, state sponsored murder of the Jews, began with the invasion of the Soviet Union in June 1941 and ended with the collapse of the Third Reich itself in 1945. This was the extermination stage, and the one usually thought of when mention is made of the Holocaust.  To the Nazis, the Jews became Lebensunwertig, “life unworthy of life.”

Germany’s surprise invasion of the Soviet Union in June 1941 was in breach of a secret non-aggression treaty signed by the two countries in 1939. The invasion was perceived by Hitler as the beginning of a cataclysmic ideological war waged against “Judeo-Bolshevism.” 
The murder of millions of Jews by brutal murder or by gassing in human slaughterhouses such as Auschwitz was also reached in stages. During the invasion of the Soviet Union, special action murder squads known as the Einsatzgruppen followed the regular German army into newly conquered territory. Operating just behind the advancing German troops, these mobile killing squads would round up and murder all the Jews and other “undesirables” such as the Roma and the Sinti (commonly known as Gypsies), perceived communist political leaders, professionals, and “criminals,” often with assistance from the local populace. The German army, known as the Wehrmacht, also was heavily involved in the killings. Later on, police battalions – initially organized to keep order in the occupied territories – joined in the killing process.
    

The people rounded up were transported either by foot or by truck to a remote location, ordered to dig pits to serve as mass graves, forced to strip naked, and shot at close-range. By such means, the Einsatzgruppen squads and their local collaborators managed to murder approximately 1.4 million Jews as well as members of other religious, national, and political groups.  They murdered these men, women and children one by one, bullet-by-bullet, town-by-town, and city-by-city. These massive killings lifted the scale of Nazi atrocities to totally new levels.


One of the most notorious of such massacres took place at Babi Yar, a ravine outside the city of Kiev.  Shortly after their capture of Kiev in September 1941, the Nazis ordered all Jews of Kiev to appear at a particular morning at a specific location in the city. From there, the Jews were forcibly transported in groups of ten or more to Babi Yar.  The men, women, and children were stripped of their clothes, ordered to lie face down on the edge of the pit, and riddled with machine gun fire. After the riddled bodies were covered with a thin layer of earth, the next group was ordered to lie over them and was similarly shot. Over the next two days, a unit of the Einsatgruppen and with the support of a battalion of Waffen-SS soldiers, the military arm of the Nazi Party, and local Ukrainian collaborators systematically shot dead by machine gun fire over 33,000 Jews. Operational Situation Report No. 101, sent from the field to Berlin and captured after the war, states that at least 33,771 Jews from Kiev were killed at Babi Yar on September 29 and 30, 1941. 

The firing squads proved to be an inefficient method of killing. Moreover, they were having a negative psychological effect on the troops, especially when it came to large-scale murders of defenseless women, children, and babies.  In the days soon after the war started, Hitler had authorized –  and backdated to September 1, 1939 to give it the appearance of a wartime measure –  the so-called T-4 euthanasia program, by which an estimated 70,000 mentally and physically handicapped Germans were gassed to death between 1939 and 1941 as part of Hitler’s plan to “purify” the German master race. This method of killing was now taken up during the invasion of the Soviet Union, with the gassing done in mobile killing vans. The Nazis first tested gas vans on Soviet prisoners of war in September 1941 at the Sachsenhausen concentration camp, located north of Berlin. By the next year, approximately fifteen gas vans had fanned out throughout German-occupied Soviet territory to kill Jews and other “undesirables.”   The victims were packed into the back of closed vans where they were murdered by the use of gas, usually carbon monoxide piped into the closed space of the van through a hose attached to the van’s tailpipe. The bodies were then unloaded from the vans, and either buried in mass graves or incinerated in open flames. The Nazis murdered approximately 700,000 persons through this method, with roughly half on occupied Soviet territory and the rest in camps solely devoted to mass murder, such as Chelmo in German-occupied Poland.      

Mobile van gassings, however, proved an inefficient method for the murder of millions.  As with the mass shootings, the executioners were also still being traumatized, this time either when the doors of the vans were opened and bodies taken out, or from the screams of the victims during the piping of the gas. The gas vans also frequently suffered mechanical failure and so the murder process did not go smoothly.  The stationary human slaughterhouses located in occupied Poland –  Auschwitz-Birkenau, Majdanek, Chelmo, Sobibor, Treblinka, and Belzec –  proved to be the means by which the Nazis implemented what they called the “Final Solution to the Jewish Problem in Europe.” 

An important marker in the road to the “Final Solution” as a state policy of Nazi Germany was the Wannsee Conference, a seemingly ordinary meeting of high-level bureaucrats that took place on January 20, 1942 at a villa just outside Berlin. At this meeting, convened by Reinhard Heydrich, the head of the Reich Security Main Office, and assisted by Adolf Eichmann, one of the chief architects of the Final Solution, the participants were informed of the plan to murder all eleven million Jews of Europe. Heydrich called the meeting of the heads of the main German ministries to coordinate the mechanics of preparing and carrying out the mass murders. The brutality of the Final Solution contrasts with the seeming sophistication of the individuals who acceded to it.  As we noted earlier, of the fifteen participants at Wannsee, seven had advanced law degrees. These men were the “best and the brightest” of Germany. 


The death camps were one of the most unique aspects of the Nazi regime. There, Jews and other persecuted groups brought by trains from all over Europe after being systematically rounded up, were either murdered immediately upon arrival in gas chambers (usually children and babies, the infirm and the elderly), or selected for work, from which they were expected to perish through extermination-through-labor (Vernichtung durch Arbeit in German). 


The Zyklon-B poison gas used in the gas chambers of Auschwitz – a common pesticide especially modified for its nefarious purpose – was  manufactured, supplied and delivered by the German company Degesch, controlled by German chemical companies Degussa and I. G. Farben.  The crematoria where the dead bodies were burned was  constructed by another German company, Tesh & Stabenow, and modified from the standard crematoria used for cremation of a  deceased, whose ashes are then segregated and returned to the deceased’s family. These crematoria were specifically designed for mass murder and operated continuously in order to dispose of hundreds of thousands of bodies. 

The slaves worked not only for the SS and the Nazi military machine, but also toiled under the most horrific conditions for German private industry, supplying it with free labor. German companies large and small, utilized this slave labor, and included such notable firms as Mercedes-Benz, Volkswagen, BMW, and Siemens. The I.G. Farben Company, a leading German chemical company broken up after the war because of its intimate involvement with the Nazis, built the Buna factory in nearby Monowitz near the Auschwitz complex to exploit this slave labor. Thousands of Jews died while working for I.G. Farben. Overall, between eight million and ten million people – both Jews and non-Jews – were forced to work as slaves durng the Nazi era.
       

The death and concentration camp system was aimed to murder as many Jews as possible with the minimum number of Germans involved in the process. Although Auschwitz, where over a million people were murdered was the most infamous of the Nazi camps, it did have factories and other industries, whereas death camps like Sobibor, Treblinka and Belzec were constructed solely for the purpose of killing. 

On May 9, 1945, after the capture of Berlin by the Soviet Red Army, Germany agreed to an unconditional surrender. A week earlier, Hitler committed suicide in his underground bunker. Europe now lay in ruins and its population decimated.   Political scientist R. J. Rummel, in his now-classic Death By Government,  estimates, “The Nazis murdered from about 15,000,000 to over 31,6000,000 people, most likely closer to twenty-one million men, women, handicapped, aged, sick, prisoners of war, forced laborers, camp inmates, critics, homosexuals, Jews, Slavs, Serbs, Italians, Poles, Frenchmen, Ukrainians and so on.” 
  

The figure usually cited for the number of Jews murdered by the Nazis and their supporters is six million. This round number is an approximation, which appeared immediately after the war at the Nuremberg trials (the Nuremberg indictment used the figure of 5.7 million and described it as a conservative estimate), and was later verified through several calculations. According to German Holocaust historian Wolfgang Benz, writing in the The Holocaust Encyclopedia, “The best estimate of the death toll of European Jews in the Holocaust, on the basis of the latest research, is that at least 6 million persons were murdered by gas or shoootings or died of starvation and physical abuse.”
  

Estimates for other persecuted groups are: between 90,000 – 200,000 Roma and Sinti (commonly known as the Gypsies); between 200,000-300,000 people with disabilities; between 5,000-10,000 gay men; and approximately 2,500 Jehovah’s Witnesses. Other large-scale victims of the Nazi killng machine include over three million Soviet POWs and approximately 1-1.5 million political dissidents.  

The death toll caused by the Nazis and their collaborators during their twelve year reign was unprecedented in human history.
1.2.  The Language of the Holocaust: Uses and Misuses of  Holocaust Terminology and Imagery

Top of Form

Noted University of Chicago philosopher Leo Strauss  (today the spiritual guide    of neo-conservatism in the United States) first warned against the tendency to make comparisons to events of World War II when, in 1950, he coined the term “reductio ad Hitlerum.” Strauss explained: 
In following this movement towards its end we shall inevitably reach a point beyond which the scene is darkened by the shadow of Hitler. Unfortunately, it does not go without saying that in our examination we must avoid the fallacy that in the last decades has frequently been used as a substitute for the reductio ad absurdum: the reductio ad Hitlerum. A view is not refuted by the fact that it happens to have been shared by Hitler.

Despite Strauss’ admonition, the resort to the “Hitler card” or the “Nazi card” has continued in the last half-century, with no signs of abating. Most recently, the various discussion groups on the Internet have become fertile grounds for the use of the Holocaust/Hitler/Nazi analogy.  The widespread use of the analogy on the Internet has led to a maxim in cyberspace called Godwin's Law (after Mike Godwin, a lawyer who coined the maxim in 1990), which posits that the longer an online discussion persists, the more likely it is that someone will compare some entity to the Nazis or someone to Hitler.
 

American political discourse has become filled with the Nazi comparisons. During the 2004 U.S. presidential campaign, MoveOn.org, an independent advocacy group supporting the candidacy of John Kerry, ran a video that began with a Hitler speech that segued into a photo of George W.  Bush. Another MoveOn.org  ad carried the message, "What were war crimes in 1945
 is foreign policy in 2003."  The comparison of Bush to Hitler did not end with the 2004 campaign. In a March 2005 National Review Online column, commentator Victor Davis Hanson wrote that a Google search of “Hitler + Bush” yielded over 1.3 million hits.
  By July 2006, according to the Los Angeles Times, a “Bush + Nazi” Google search yielded 17.1 million hits.
   

In the United States, the “like the Nazis” comparisons do not just come from the left. On the right, Fox News commentator Bill O’Reilly has compared both filmmaker and Bush critic Michael Moore and liberal radio commentator Al Franken to Nazi propaganda chief Joseph Goebbels.
 Sterling Burnett, a senior fellow at the National Center for Policy Analysis and a Fox News guest, likened Al Gore’s documentary on global warning to Nazi propaganda.
 O’Reilly equated donating money to MoveOn.org with funding the Nazi party,
 and those calling for the U.S. withdrawal from Iraq as Nazi appeasers.
  Conservative commentator Rush Limbaugh has labeled women’s rights activists as "feminazis."
  Some opponents of stem cell research liken it to the gruesome experiments carried out by the Nazis on live subjects, and abortion opponents have likened doctors performing abortions to German doctors complicit in the mass murder of Jews during World War II.  

In a reference that resulted in much criticism, even from his like-minded colleagues, Democratic Senator Dick Durbin in June, 2006 likened the U.S. military’s Guantanamo prison facility in Cuba to a Nazi concentration camp.
  Durban later apologized for his remarks. Durban’s comments, and those of other American politicians and commentators invoking the Nazi analogy, prompted Washington Post writer Mark Leibovich to make the following suggestion: “Someone should post a sign in the Senate cloakroom or wherever Important People Who Should Know Better will see it. The sign would warn politicians against comparing anything to the Nazis or Hitler or the Holocaust. These comparisons are not a good idea. Repeat: Not a good idea.”
  Leibovich points out that such comparisons invariably result in “a familiar Kabuki in American political discourse: Someone invokes the behavior of Nazis in some non-genocidal context. This is followed by an outcry (in which members of the opposing party are "saddened"), condemnation from the Anti-Defamation League, futile attempts by the speaker to ‘clarify’ his remarks, repeated calls for him to apologize and, inevitably, some acknowledgment of regret, often tearful.”
 Even President George W. Bush got into the act when he pronounced, in the aftermath of the foiled plot to blow up commercial airplanes flying from Great Britain to the United States in August 2006, that ''this nation is at war with Islamic fascists.''
  This predictably led to the Islamic community in the United States criticizing the president for stamping the whole of the religion of Islam with the wicked label of “fascism.” 
One of the most infamous instances of the misuse of both Holocaust terminology and imagery occurred in the late 1990’s by the animal rights group People for the Ethical Treatment of Animals (PETA), which launched the “Holocaust On Your Plate” campaign.  Urging the cessation of consumption of meat, PETA’s pro-vegetarian campaign likened the annual killing of millions of animals for food to the slaughter of the millions of Jews by the Nazis. See Illustration 1.  
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Illustration 1


One arena of political discourse where Holocaust terminology is bandied about freely is by those seeking to besmirch Israel.  Strange that a nation formed out of the ashes of the Holocaust, where Jewish survivors of the Nazi horrors would find refuge after the war, and which still has the largest population of Holocaust survivors, would now be so often and so inaccurately accused of acting like the Nazis. Though such comparisons usually come out from the Arab world, with such Jewish symbols as the Jewish Star of David conjoined with the Nazi swastika, the resort to the Nazi analogy has become common in Europe, the site of the Holocaust. (Some explain this phenomenon in psychological terms, seeing it as a way for the Europeans to purge themselves of their wartime guilt by accusing the Jewish state of acting like the Nazis).  A few examples will suffice. 

In 2002, the Portuguese writer and Nobel laureate José Saramago declared after visiting the West Bank, “[T]hough there are differences of time and place, what is happening here is a crime that may be compared to Auschwitz.  They are turning this place into a concentration camp.”
   When confronted with this opprobrium by being asked, “If this is Auschwitz, where are the gas chambers?,”  Saramago replied,  “There aren’t any yet.”
 In 2007, after a visit by a delegation of German Catholic bishops to the Yad Vashem Holocaust Museum in Jerusalem, the bishop of Eichstätt, Gregor Maria Hanke remarked, “This morning in Yad Vashem [we saw] the photos of the inhuman Warsaw Ghetto, and this evening we travel to the ghetto in Ramallah.”
  Israel's ambassador to Germany, Shimon Stein, countered that those who use the term "Warsaw Ghetto" in connection with Israeli or Palestinian politics, had either "forgotten everything, or learned nothing, or failed morally."

 The use of the Nazi analogy towards Israel is often seen in political cartoons, and is not confined only to Arab cartoonists. In July 2006, Dagbladet, a mainstream Norwegian newspaper, published a cartoon depicting Israeli prime minister Ehud Olmert as a Nazi concentration camp commander standing at a balcony and indiscriminately shooting below at Palestinian Arabs. See Illustration 2. The allusion was to the famous scene in the film Schindler’s List, where the sadistic Nazi camp commandant shoots Jews at random while standing at a balcony. 
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Illustration 2

It did not take long after the summer 2006 conflict with Hezbollah in Lebanon for Israel being branded with the Nazi stamp. The English-language daily Arab News, in an editorial titled “Lebanon Holocaust,” announced:  “What has happened is nothing less than Lebanon’s own Holocaust. The descendants of those who fled the European Holocaust are ironically resorting to greater savagery than the Nazis.”
 In Europe, veteran British parliamentarian Sir Peter Tapsell of the Conservative Party likened Israel’s actions in Lebanon  “gravely reminiscent of the Nazi atrocity on the Jewish quarter of Warsaw,”
 referring to the murder by the Nazis of nearly 400,000 Jews of the Warsaw Ghetto through starvation, deportation and gassing. Yad Vashem, the Holocaust Museum in Israel, harshly condemned Tapsell’s statements.  "Whereas it is legitimate to disagree with Israeli policies and actions, it is grossly illegitimate and malicious to compare them to the most evil and massive crime in modern history. . . . Tapsell's remarks, and indeed, similar comparisons between Israel and the Nazis, illustrate a woeful ignorance of history and a warped sense of perspective.”
 This did not stop Venezuelan President Hugo Chavez shortly thereafter to throw out both the “Nazi” and “fascist” cards towards Israel by characterizing Israel's military action as an "unjustified aggression that is being carried out in the style of Hitler, in a fascist fashion." 
 Anti-Defamation League National Director Abraham Foxman noted that “[c]learly, President Chavez needs a reality check when it comes to the Middle East conflict.”
 Fifty-three leading Holocaust scholars from around the world also sent a letter to Chavez, denouncing his statements and noting that “[a]ny comparison between Israel and the Nazis outrageously distorts Israel’s actions and trivializes the enormity and nature of the Holocaust.”
  

 As the Yad Vashem statement above notes, critics of Israeli policies, of course, are not necessarily antisemites, but when such criticism includes a reference to Nazism, it is correct to label those statements as antisemitic speech. Noted historian and antisemitism
 expert Robert Wistrich explains why the anti-Zionism and Nazism link is often made. 

[A]nti-Zionists who insist on comparing Zionism and the Jews with Hitler and the Third Reich appear unmistakably to be de facto anti-Semites, even if they vehemently deny the fact! This is largely because they knowingly exploit the reality that Nazism in the postwar world has become the defining metaphor of absolute evil. For if Zionists are "Nazis" and if Sharon really is Hitler, then it becomes a moral obligation to wage war against Israel. That is the bottom line of much contemporary anti-Zionism. In practice, this has become the most potent form of contemporary antisemitism.
 

  
It is interesting that even within Israel, critics are not shy from evoking the Holocaust to make their point. During the summer 2005 evacuation of Gaza, a far-right Israeli group likened the government’s planned evacuation of Jewish settlers to Nazi deportations.  Some Gaza settlers and their supporters even threatened to wear during the evacuation orange Star of David badges akin to the yellow star badges forced on European Jews by the Nazis.   

Even outside Israel, Jewish leaders have not shied away from playing the Hitler or Nazi card.  In reaction to the rising antisemitism in Europe, many in Jewish community—especially in the United States–  began raising the specter of the return of persecution of Jews on the scale existing in pre-war Europe.  Abraham Foxman, head of the Anti-Defamation League and himself a Holocaust survivor, wrote a book on the subject using the motto of the Holocaust “Never Again” in the title and arguing that currently Jews face as great a threat to their safety as those faced in the 1930s.
 (It is ironic that Foxman himself would raise the comparison, since he has been on the forefront in the efforts to stamp out the use of Nazi analogies).   Holocaust historian Michael Berenbaum issued a call to stop the comparisons. In an article entitled “In 2003, We Are Strong, In 1933, We Were Weak,”
 Berenbaum pointed out:  

The vulnerability of the 1930s cannot be compared with contemporary Jewish vulnerability. It was different. And we are different. The Holocaust was unique. Not every Jewish vulnerability is the vulnerability of the Holocaust, and not every enemy is Adolf Hitler. . . . Comparing the contemporary situation to the 1930s is to cede to our enemies a power they do not have, an intent they may not share and to disparage the great achievement of the Zionist revolution that the Jews become actors in history rather than its passive victims. It is to invite upon ourselves not only a nightmare of our own times but the absolute darkness of another time and another place that is not our own, and bears no resemblance to our own. Those who do so manifest considerable ignorance of those times and misinterpret our own.
 

Literary critic Leon Wieseltier agrees. In an article in the New Republic titled “Hitler is Dead,” Wieseltier noted: “The acknowledgment of contemporary antisemitism must be followed by an analysis of contemporary antisemitism, so that the magnitude of the danger may be soberly assessed. Is the peril "as great, if not greater" than the peril of the 1930s? I do not see it.”

Are there instances where analogizing to the Holocaust is proper?  Foxman contends that such instances do and can arise.  “[T]he Nazi analogy is appropriate when someone is talking about an alleged mass murderer –  say, Saddam Hussein, whom supporters of both Iraq wars compared repeatedly to Hitler. ‘It doesn't have to be taboo in all cases.’”  Berenbaum argues otherwise, at least for the use of the Holocaust to describe other current or future dangers facing the Jewish people. According to Berenbaum, “L]et us declare a moratorium on Holocaust analogies. Let us find another way to arouse the interest of our community and to impress upon them the urgency of the contemporary situation.” 
 

We would extend Berenbaum’s proposed moratorium to all uses of Holocaust analogies. The rampant misuse of the Holocaust comparisons has, in any event, cheapened its use and is unlikely to lead the audience reading or hearing the comparison to take the situation more gravely than an accurate description of the actual situation for which the Holocaust comparison is applied.  With all due respect to Foxman, not every mass murderer is another Hitler, and the crimes of Saddam Hussein are not diminished or seen as less egregious if they are accurately described and the Hitler analogy is left out.

We recognize, of course, that, as lawyers are apt to say, “hard cases” are bound to come up.  Many today liken Iranian President Mahmoud Ahmadinejad’s repeated calls to “wipe Israel off the map” to Hitler’s calls for the destruction of European Jewry.   These commentators expressly acknowledge that they are making such comparisons to warn the world of the dangers posed by such statements and the disastrous consequences that followed the failure of both European leaders and the worlwide Jewish community itself to take Hitler’s statements seriously. As pointed out by one commentator who has called Ahmadinejad “a modern Hitler”: “[This is] a not unreasonable comparison, given that one wanted to exterminate all the Jews while the other wants to wipe Israel off the map.”
  Nevertheless, as malevolent as Ahmadinejad is, calling the Iranian President a “modern Hitler” crudely mischaracterizes the situation and ignores critical differences between the current danger to Israel from Iran and the danger posed by the Jews from Hitler. 

Essayist Josie Appleton, in an appropriately tiled article on the subject, “I’m Right Because…You’re a Nazi,”
 explains how resort to the Holocaust/Hitler/Nazi analogy adds nothing to a balanced and cogent discussion.    

The use of the Holocaust [analogy]… in arguments about everything under the sun reflects a culture that cannot handle rational debate. In one sense, it is a return to the unthinking sanctimoniousness of the Middle Ages. We have opinions - on abortion, state intervention, animal rights - because we believe they are right, full stop. We are not prepared to have them challenged or to defend them through rational argument (perhaps because we are not sure about them ourselves). Except now, unlike the Middle Ages, there is no God to call upon as the arbiter of moral absolutes. As the ultimate symbol of evil, the Holocaust gets dragged in as a post-religious substitute. But because the Holocaust is bandied around by anybody with a cause, it cannot truly inspire the fear of God in people. Rather, the tactic often just looks childish - it is a kind of, 'I am right because…you're a Nazi!'. Ultimately, it is a foot-stamping, self-righteous refusal to engage with other people in debate. It is the cheapest of cheap shots.

Yad Vashem comes to the same result by noting that that such comparisons desecrate both the history of the Holocaust and demeans the memory of the victims of the Holocaust.  

Yad Vashem urges all people to keep the Holocaust out of cheap 
political exploitation and demagoguery. Such use of the Holocaust 
misrepresents both today's reality as well as that of the Shoah, 
distorts historical facts and context, and diminishes the memory of the 
Holocaust's victims and events.
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2.1. Introduction
At the outset, we need to readily admit that the field of genocide studies is in a muddle. Those who call themselves genocide scholars have argued, and continue to argue seemingly without any satisfactory resolution, about the meaning of the term “genocide,” its parameters, and the consequences of labeling an event with the dreaded “g-word.” As with the other terminology arising out of World War II (see discussion above), the word “genocide” is sloppily used and its meaning downgraded in political discourse. It appears to include virtually any nasty incident that costs people their lives. The term has also been used to describe events where no lives have been lost, thereby futher devaluing it by such misuse.   Michael Ignatieff, former director of the Carr Center for Human Rights Policy at Harvard and current member of the Canadian parliament, explains, “The word …‘genocide’ is now so banalized, so misused, so tossed-around, that it has lost all definition. . . .Those who should use the word genocide never let it slip their mouths. Those who unfortunately do use it, banalise it into a validation of every kind of victimhood." 
  Ignatieff elucidates: 
Slavery for example, is called genocide when. . .it was a system to exploit, rather than to exterminate the living. Aboriginal peoples in my own country speak of a microbial genocide –  the tremendous hecatomb of aboriginal victims to European diseases in the sixteenth and seventeenth centuries. You can't use the word "microbial genocide" and understand what genocide is, since microbes don't have intentions. Genocide, as a word, turns on a genocidal intention. "Genocide" has no meaning whatever unless the word can be connected to a clear intention to exterminate a human group, in whole or in part.

As with the other Holocaust-era terminology and imagery, the proper use of the term is important, and not just for the simple reason that misuse of terminology amounts to telling lies but also on practical grounds. As Ignatieff points out, “All these rhetorical issues are of some importance because calling every abuse or crime a genocide makes it steadily more difficult to rouse people to action when a genuine genocide is taking place.”
     
This section aims to bring some clarity to the discussion and to do so from the point of view of the law. Of course, this is not the first attempt to do so.
 The hope here is that bringing the type of rigorous analysis coming from the field of law – which is part and parcel of legal reasoning – can add a fresh understanding about what it is that we are talking about, and not talking about, when we use the term “genocide.”    



In conducting our legal discussion below, we realize the risk of intellectualizing the subject of genocide.  As you read the analysis below, keep in mind that we are speaking about the most horrible kinds acts committed by human beings against each other. We write in the first decade after the conclusion of the 20th century, the bloodiest century of humanity’s existence on this planet. Writing in 1994, with the impending genocides in Rwanda and the former Yugoslavia still in the future, Rudolph Rummel, in his Death by Government, tallied the mass murders committed by governments against civilians: 

In total, during the first eighty-eight years of this century, almost 170 million men, women and children have been shot, beaten, tortured, knifed, burned, starved, frozen, crushed, or worked to death; buried alive, drowned, hung, bombed, or killed in any other of the myriad ways governments have inflicted death on unarmed, helpless citizens and foreigners. The number of dead could conceivably be nearly 360 million people. It is as though our species had been devastated by a modern Black Plague. And indeed it has, but a plague of Power, not germs.
 

Unfortunately, Rummel’s words are as accurate today as in 1994, with another genocide presently raging in the Darfur region of Sudan instigated by the Sudanese government. In Darfur, government-backed Arab militias since 2003 have murdered, raped and plundered the predominately black population of the region, with about 2.5 million people displaced and more than 200,000 civilians dead.  The total death toll of human beings at the hands of governments continues to rise. 

2.2. The Historical Background of the Term Genocide 
Because the word “genocide” is so readily known and both used and overused, those first confronting its etymology are surprised to learn that it is of relatively recent origin. Though human history is sadly full with cases of one nation, tribe or group of people being completely wiped out by another nation, tribe or group,
 the word “genocide” itself did not even exist before World War II and arose directly out of the Holocaust. Its inventor, Raphael Lemkin, was a Jew.  He was also a lawyer.
  It is the legalistic background of its inventor and the purpose for the invention of the term – to make certain group behavior an international crime recognized by the community of nations as illegal through a multilateral treaty—that puts the term “genocide” solidly within a legal framework. 

[image: image6.jpg]



Raphael Lemkin (photo courtesy of United States Holocaust Memorial Museum)
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Raphael Lemkin was born in 1900 in Poland and died in the United States in 1959.  Originally a linguistics student, he switched his university studies to law after developing a keen interest in cases of historical massacres. According to Lemkin’s unpublished autobiography
 discovered among his papers after his death, Lemkin was influenced at an early age by reading Quo Vadis, where the Polish writer Henryk Sienkewicz in his Nobel Prize-winning novel described in detail the massacres of Christian converts during the reign of the Roman Emperor Nero.  Lemkin was both absorbed with and aghast at the inhumanity of these acts and the cheering of the Coliseum crowd as the Christians were fed to the lions. He began studying other acts of man’s inhumanity towards his fellow human beings, and as a young university student was distressed to learn that even in the 20th century the still-living Turkish perpetrators of what later became known as the Armenian genocide were never punished for their acts. 

Lemkin turned to the study of law because, in his words, he “thought that this profession would best qualify [him] for [his] task of making the destruction of groups of human being punishable.”
  Told by one of his university professors that international law does not concern itself with acts committed by rulers within their own territory because these rulers are protected by the notion of state sovereignty, Lemkin demurred: “Sovereignty implies conducting an independent foreign and internal policy, building of schools, construction of roads. . . all types of activity directed towards the welfare of people. Sovereignty cannot be conceived as the right to kill millions of innocent people.”
        

Lemkin’s response was to propose an international crime for which individuals committing such acts against a group of people –  whom he labeled as “a collectivity”—could be punished irrespective of national boundaries. In effect, Lemkin was proposing the now-recognized rule of universal jurisdiction by which individuals committing certain heinous crimes are considered hostis humani generis— outlaws of all mankind – and can be prosecuted by any national court regardless of where the crime was committed.
        

After graduation from law school in 1926 at the University of Lvov (then part of Poland and today in the Ukraine), Lemkin taught criminal law at the Free University of Warsaw. In 1928, he went to work as a Warsaw criminal prosecutor.  A domestic criminal lawyer by day, Lemkin still dabbled in international law in his off-hours. At a League of Nations-sponsored international law conference held in Madrid in 1933, the Fifth International Conference for the Unification of Penal Law, the thirty-three year old young Polish lawyer first publicly introduced his international law crime, which he then called the crime of “barbarity” and was a forerunner of the new word “genocide.”   According to his conference paper: “Whosoever, of out of hatred towards a racial, religious or social collectivity, or with a view to the extermination thereof, undertakes a punishable action against the life, bodily integrity, liberty, dignity or economic existence of a person belonging to such collectivity, is liable for the crime of barbarity…The above crime[] will be prosecuted and punished irrespective of the place where the crime was committed and of the nationality of the offender, according to the law of the country where the offender was apprehended.”
     

The proposal went nowhere.  While the winds of war were already blowing in Europe with Hitler’s rise to power earlier that year, the law delegates in Madrid and at subsequent legal conferences where Lemkin continued to present his proposal ignored his pleas.

Lemkin, of course, exhibited prescience. Despite efforts by Great Britain and France to placate Hitler by giving in to his demands for more territory, war could not be avoided. After the German invasion of Poland in 1939, which plunged the European continent into a path of destruction unprecedented in history, Lemkin was drafted into the Polish Army. Following Poland’s rapid defeat to Nazi Germany, Lemkin fled Poland and eventually made his way to the United States. Left behind in Poland were his parents, whom he never saw again. Ultimately, about fifty members of his family perished during the war.  No longer just a student of mass murder and group violence, he was now experiencing it personally.

An émigré in the United States, Lemkin first taught at Yale and Duke and then joined President Roosevelt’s War Department.  In 1944, he published his now-classic book, Axis Rule in Occupied Europe, where he described the brutalities inflicted by Nazi Germany upon the occupied nations of Europe. Winston Churchill in a speech broadcast in August 1941 over the BBC remarked, “We are in the presence of a crime without a name.” In Axis Rule, Lemkin gave that crime a name by coining a new word: “genocide.” Ignatieff points out Lemkin’s extraordinary achievement was to coin the term “before anybody had the faintest idea of the reality of genocide itself. . . . fully two years before the world knew the words ‘Auschwitz,’ ‘Buchenwald,’ ‘Belsen’ [and] ‘Dachau.’”

The crime of genocide described in Axis Rule was partially based on Lemkin’s presentation in Madrid, made a decade earlier when he sought to outlaw his proposed crime of “barbarity.”  Returning to his days as a student of linguistics, and influenced (according to Samantha Power) by the “power of naming” from his childhood Torah studies,
 Lemkin now invented a completely new word for the crime. “By ‘genocide,’ ” he wrote in 1944, “we mean the destruction of a nation or of an ethnic group. This new word is made from the Greek word genos (race, tribe) and the Latin cide (killing).”
 Genocide, said Lemkin, is “a coordinated plan of different actions aiming at the destruction of essential foundations of the life of national groups, with the aim of annihilating the groups themselves.

  Lemkin argued that an international treaty should prohibit genocide, both in times of war and in times of peace.  Moreover, as Lemkin explained in a later article in the American Scholar, genocide did not only impact the victim group but produced “an immediate and direct detrimental effect upon countries other than those in which it was practiced.”
 

While Axis Rule is known today for Lemkin’s debut of the term “genocide,” that was not the main thrust of the book. Rather, Lemkin’s goal was to show Nazi brutality through law.  In his study, Lemkin compiled an exhaustive list of laws numbering hundreds of pages enacted by the Nazis for the persecution of the conquered population of Europe in seventeen countries. Why compile such laws and discuss them in detail? As explained in a recent article:  

Lemkin was convinced that many of his potential readers were inclined to believe that the Axis regimes could not possibly be as cruel and ruthless as they had been told so far. It was therefore important to show the readers that the occupation of large parts of Europe had been marked by grave outrages against humanity and international law as well as against human rights, morality and religion and that the occupants had not even refrained from using law to commit their crimes. The publication of a collection of occupation laws was essential, Lemkin believed, for a clear understanding of the Axis regimes. To a large extent Lemkin’s book was therefore a collection of those laws and decrees…. Dealing with administration, police, law, property, finance and labour, Lemkin wanted to show his reader how the German authorities had organized their occupation in violation of international law and that. . .they had used a unilaterally utilitarian conception of law – law is what is useful to the German nation – to give the impression of a legal behaviour.
 

Ignatieff explains the uniqueness of Lemkin’s analysis. 

No one had studied the German occupation as a form of jurisprudence. Here's a lawyer who looks at this horror and tries to understand it as a system of law. His key insight was that occupation, not just in Poland but right across Europe, had inverted the whole tradition of European jurisprudence. So, that you have these incredible insane decrees. Food distribution, for example, in Poland, is entirely racialized. You get food depending on your racial category. Jews get almost no food at all. Other examples: marriage law in occupied Holland was organized on racial grounds. Germans responsible for getting Dutch women pregnant were not punished, as would be the case in any normal code of military justice or honor. They were rewarded because the resulting child would be a Nordic Aryan addition to the master race. Lemkin was the first scholar to notice the insanity of this kind of jurisprudence, to understand its unremitting racial bias, and to see that the extermination of groups that he begins to pick up evidence of is not an accidental or incidental cruelty of occupation, but the very essence of the whole program.



 
In compiling Nazi occupation laws and analyzing the policies undertaken by the Nazis over the occupied territories, Lemkin was not just focusing on persecution of the Jews, what after the war became known as the “Holocaust.” His study analyzed how Nazi laws likewise were used to persecute the general populace of the occupied nations. As a Pole, Lemkin especially lamented and described in detail in Axis Rule how the German occupier was destroying the Polish nation.  Ultimately, Lemkin can be described as a universalist, lamenting the suffering of all groups as a result of genocide. As noted by Tanya Elder, “Lemkin’s idea of genocide reached far beyond the Jewish people. Jews may have suffered the largest and most systematic of abuses, but genocide, to Lemkin, reached back to antiquity through to the modern era and affected scores of people.”

Axis Rule was well received, including a front-page review in the New York Times Book Review.
  On October 18, 1945, “genocide” entered the English, French, Russian and German languages when the neologism appeared, without attribution to its inventor, in a public document. World War II ended in May, 1945, and Lemkin was by then in London, working with the American team of lawyers drafting the London Charter (officially known as the “Charter of the International Military Tribunal for the Trial of the Major War Criminals”) for the upcoming trial of the senior Nazi leaders before the International Military Tribunal at Nuremberg. In charging the Nazi leaders with Count 3 –  war crimes –  the Nuremberg indictment explained that the Nazis, in the course of committing such crimes, “conducted deliberate and systematic genocide – namely, the extermination of racial and national groups. . . .”
 Since Lemkin was working on the committee charged with drafting the portion of the indictment dealing with war crimes, his presence on the committee undoubtedly led to the appearance of the term genocide in the London Charter.  According to James Fussell, a biographer of Lemkin: “After October 1945, it was a word belonging to the world – a way of comprehending the ‘Final Solution’ as a massive crime paralleling homicide, but on the scale of the destruction of entire groups.”

 
Although genocide was never expressly identified as a crime in Nuremberg, it continued to make later appearances as a descriptive term for the events which took place during World War II. Thus, during the subsequent zonal trial in Nuremberg conducted by the Americans of the German generals in the Einsatzgruppen case –  the Nazi mobile killing squads responsible for the murder of over one million Jews in the aftermath of the Nazi invasion of the Soviet Union –  chief prosecutor Benjamin Ferencz in his opening statement explained to the three-judge panel: “We will show that these deeds of men in uniform were the methodical execution of long-range plans to destroy ethnic, national, political and religious groups which stood condemned in the Nazi mind. Genocide, the extermination of whole categories of human beings, was a foremost instrument of the Nazi doctrine.”
 Although the German generals were charged with committing “crimes against humanity” – the crime formally enunciated and defined in the Nuremberg Charter – their conduct was described as “genocide.”  The final judgments finding the defendants guilty and sentencing most to death likewise described their behavior as genocide.  The new word was beginning to enter the legal vocabulary.  


Following the establishment of the United Nations in 1945, Lemkin worked relentlessly to have the international community of that time enact a multinational treaty that would criminalize his new crime.
 His efforts were a continuation of the proposal he first introduced in Madrid in 1933. Post-1945 Europe, however, was a quite different place than 1933. While in 1933, his proposal to criminalize “barbarity” received short shrift, with one delegate in Madrid dismissing it as occurring “too seldom to legislate,”
 the postwar Europe in ruins and the United States were receptive to his ideas. 

In 1946, the General Assembly of the newly created United Nations unanimously passed the Declaration on Genocide in the form of a resolution describing genocide as “a denial of the right of existence of entire groups, as homicide is the denial of the right to live of individual human beings.”
 It noted that such an occurrence “shocks the conscience of mankind” and recognized genocide as a “crime under international law.”
 

Since a General Assembly resolution has no binding effect, Lemkin continued to lobby for his original dream: to outlaw genocide through a binding international treaty to which nations would join apart from their membership in the United Nations.   In 1948, two years later, his dream of codifying genocide as an international crime began its process of being reality when the UN General Assembly issued the prohibition in the form of a draft treaty, the Convention on the Prevention and Punishment of the Crime of Genocide (“Genocide Convention”), which states now had to ratify by joining it as parties.  In 1951, the Genocide Convention went into force when the requisite number of states ratified the treaty, making the treaty binding international law. As of this writing, 140 states are parties to the Genocide Convention.  

Lemkin’s singular efforts to criminalize genocide took their toll on his health. Falling gravely ill in 1948 following passage by the United Nations of the Genocide Convention, Lemkin’s self-diagnosis of his illness was “Genociditis, exhaustion from work on the Genocide Convention.”
 Despite his enormous contribution to international law, Lemkin died impoverished and despondent in a New York hotel room in 1959. His gravestone records his success as the “Father of the Genocide Convention.”  

While Lemkin’s legacy has long been known and recognized by Holocaust historians and genocide scholars, his name remained obscure to the general public and to the legal profession for most of the half-century after the end of World War II.  In 2002, Lemkin’s contribution became more publicly known with the publication of Samantha Power’s Pulitzer Prize-winning study on genocide, A Problem From Hell.
 While the New York-based Institute for the Study of Genocide and the International Association of Genocide Scholars have jointly issued the annual Raphael Lemkin Prize for the best work on the subject of genocide, the Journal of Genocide Studies did not devote a special issue to Lemkin until 2005 in its seventh year of existence.
 A comprehensive biography of Lemkin has yet to be published.  As explained by Elder: “The general public…is oblivious of him. The public may be able to tell you that acts of genocide had happened throughout history, but none would surmise that no specific word existed for this crime prior to the Jewish Holocaust or possibly for some, that such crimes actually occurred prior to World War II.”
   

Lemkin’s word, genocide, however, has achieved recognition beyond his dreams. Genocide has now become synonymous with extreme evil and, as noted by William Schabas in his legal treatise on genocide, the “crime of crimes.”
  A Google search today yields over twenty-six million entries for the term. 

Nevertheless, Lemkin’s naming “the crime of crimes” and being instrumental in outlawing it under international law could only go so far. As Omer Bartov explains, “Lemkin was an extraordinary man. . . and he did show that if you are committed and as obsessed—and he indeed was a lonely, obsessed, compulsive person—you may, under the right circumstances,. . .  be able to make a huge difference. . . [but] doing that alone did nothing as such; it was a beginning, not an end.”
 

2.3. The Genocide Convention
The only legally authoritative definition of genocide is found in the Lemkin-inspired and UN-originated Convention on the Prevention and Punishment of the Crime of Genocide (Genocide Convention), the multilateral treaty which, as its title suggests, aims both to 1) prevent genocide and 2) punish criminally those who perpetrate it. The one-word designation, currently in increasing use, for a perpetrator of genocide is the French word  genocidaire and sometimes spelled génocidaire  to conform to the French  génocide.

 The Genocide Convention begins with the inspiring language in its Preamble calling for international cooperation “to liberate mankind from such an odious scourge.”  These words were penned in 1948 keeping in mind the recent genocide of the Jews, the Holocaust. The Preamble also recognizes that this odious scourge has “at all periods of history. . .inflicted great losses on humanity.”                                                                       

It is a brief document, consisting of nineteen articles, with only the first ten setting out substantive law.
   Article I makes genocide, whether committed in time of peace or war, “a crime under international law, which [signatories to the Genocide Convention] undertake to prevent and to punish.” Article II, by far the most-cited and quoted and criticized
 provision of the Genocide Convention, goes on to define what exactly is the international crime of genocide. It reads:

In the present Convention, genocide means any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such: 

a. Killing members of the group;  

b. Causing serious bodily or mental harm to members of the group;  

c. Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part; 

d. Imposing measures intended to prevent births within the group;  

e. Forcibly transferring children of the group to another group.

The first impression one gets from reading Article II is both how simple and complex the drafters have made the crime of genocide. Lawyers examining the definition readily note the imprecision and ambiguity of the definition.  In fact, as will be shown below, the judges of the international ad hoc tribunals for the former Yugoslavia and Rwanda who utilize the Article II legal definition to determine guilt or innocence of accused genocidaires, have been struggling for the last decade to make the definition workable. 
 
Despite these problems, the Article II definition is the one that lawyers, jurists and legal scholars must live with and interpret, since it is the only authoritative definition of the crime of genocide under international law. Genocide scholars outside of the legal profession have attempted to improve on the Article II definition,
 but all also recognize that their formulations are not legally binding. As Schabas puts it: “The 1948 definition has stood the test of time.”
 Moreover, the 1948 definition recently was included without significant change in the statutes of the ad hoc tribunals for the former Yugoslavia and Rwanda and the Rome Statute of the International Criminal Court.  “Implementing legislation of the Rome Statute adopted in many countries has confirmed the dominance of the 1948 definition in national criminal law as well.”
 Legislation creating the mixed international/domestic tribunals for East Timor and for Cambodia likewise adopts the Genocide Convention definition.
  

Ultimately, we need to recognize that any definition will be subject to criticism. As Irving Louis Horowitz has noted: “The concept of genocide in empirically ubiquitous and politically troublesome.  Formal definitions are either too broad to invite action or too narrow to require any; political definitions invariably mean what other nations do to subject populations, never what one’s own does to its subjects or citizens.”

Chapter 3: Genocide – Ongoing Legal Controversies
Michael J. Bazyler and Sam Garkawe

                                        3.1.   Using the “G-word” for Historical Atrocities: 

 When is it Proper To Do So?

 3.2.    “Never Again”: The Cry of the Holocaust and the Language   


of Genocide Prevention

3.1.   Using the “G-word for Historical Atrocities: When Is It Proper To Do So?


For purposes of criminal prosecution, the only relevant definition of genocide is the one found in the Genocide Convention. This is the definition to be used to determine whether the defendant is a perpetrator of genocide (a genocidaire) and so can be subject to individual criminal responsibility under international criminal law.


However, the legal definition is often relied on for purposes other than to prosecute accused genocidaires. These other purposes are:

· political action purpose – when a “real time” genocide is occurring, so that there is need for political action to be taken by the international community, or by nations that are signatories to the Genocide Convention. (See next section)

· historical purpose – to determine when should an atrocity that occurred before the enactment of the  Genocide Convention should be recognized historically as a genocide    

As already noted, an interesting phenomenon exists today: various victim groups seeking to have the atrocities committed against their brethren to be labeled a “genocide.”  It is curious that a word that has existed only since 1944 is so much sought after.   Why is it so important for the victims of atrocities committed against them to have those atrocities labeled a “genocide?” As Belinda Cooper and Taner Akçam recently noted, the recognition of victimhood is most recognized by the world at large when “The G-Word” is used.
  The “genocide label” appears to confer special status in history to the events and one for which victims will fight strongly to obtain. As Schabas implicitly noted, the recognition of atrocities as a genocide is important because genocide today is viewed – in the words of the judges on the International Criminal Tribunal for Rwanda – as “the crime of crimes.”


In Chapter 7, we examine the phenomenon of Holocaust denial and denials of other genocides and mass atrocities. Here we ask whether it is proper to use the genocide label to describe events that took place before the enactment of the Genocide Convention. For some, the answer is “No.” Applying the legal analogy of prohibitions against the use of laws in an ex post facto fashion for criminal prosecutions (a prohibition recognized by every legal system), one can argue that to pin the label genocide upon an event that occurred prior to the existence of the Genocide Convention amounts to unfairly accusing alleged perpetrators of committing a crime that was not “on the books” when the event took place. The analogy, of course, breaks down when we apply it to the Holocaust, since the mass murder of the Jews during the Nazi era also took place before the enactment of the Genocide Convention. Yet, as discussed above, Lemkin specifically coined the term “genocide” to describe the events of the Nazi era. This is one reason why many describe the Holocaust as the paradigmatic genocide. Genocide scholars use the Holocaust as the “gold standard” by which to measure other genocides, and victim groups aim to convince others that the atrocities suffered by their kin should likewise be called a genocide because of the similarities to the Holocaust.   

Ultimately, therefore, we must conclude that if a historical event, including those occurring before the enactment of the Genocide Convention, bears substantial similarity to events already recognized as a genocide –whether it be the Holocaust or the Rwandan genocide – the term genocide should be used to describe the event. It is a tribute to the enormous popularity of the term genocide that for the aggrieved victim group no other term – whether it be “genocidal massacre,” “a genocidal-like event,” “crime against humanity,” “war crime,” “mass murder,” “politicide” or “democide” or even the generic “atrocity” – will do.  


The debate surrounding the proper use of the “genocide” label for historical purposes manifests itself today most prominently around one event: the massacres of the Armenians during World War I and shortly thereafter. As Chapter 7 will discuss, one of the most blatant and most notorious denials has been the unwillingness by Turkey to recognize that what happened to its local Armenian population between 1915-1920 in the Ottoman Empire amounted to a genocide. At the most, the official position of the Republic of Turkey is to label the events as the “so-called Armenian genocide,” but this is a disrespectful and satirical use of the word and hardly its recognition. However, as Turkish-born historian Taner Akçam has pointed out, “Although the world itself [– genocide–] did not exist in 1915, most qualified historians today agree that the events of 1915-20 constituted genocide.”
 


Why would Turkey so strongly object to slapping the term “genocide” to events that took place during a previous regime? In other words, what are they afraid of?  One answer is that it undermines the historical identity of modern-day Turkey since many of the instigators of the killings against the Armenians are the Founding Fathers of the modern Turkish republic. As Akçam has pointed out, “A number of the [Turkish] republic’s founders had been involved in the Armenian genocide; they were glorified as heroic founding fathers, and their crimes disappeared from official [Turkish] histories.”
 Other fears include that recognition of the Armenian genocide would lead to claims to lost territory by the neighboring Republic of Armenia and claims for monetary compensation against Turkey. 


Cooper and Akçam point out that, “[a]s with the Jews after the Second World War, the trauma of the genocide became a defining element in [the Armenian] diaspora identity, [and] hardened by continued Turkish denial.”
 To buttress their claim, the Armenians and their supporters point to the links between the Holocaust and the Armenian genocide.
 The Armenians and their supporters also marshal two additional pieces of evidence: 1) the reported utterance by Hitler in August 1939 to his generals in explaining that they would all enjoy impunity from prosecution for the naked attack on Poland, since "Who remembers now the extermination of the Armenians?"
 and 2) Raphael Lemkin’s apparently not only had the  contemporaneous murder of the Jews in mind, but also the earlier murder of the Armenians when coining the term “genocide.”
  

As a result, as Cooper and Akçam point out: “The argument has never been purely academic for the two peoples themselves: Turkish intellectuals who question the official version of the Armenian genocide face censure, and the Turkish government has gone to great lengths to fight foreign governments’ adoption of resolutions acknowledging the genocide
, while Armenians in a large worldwide diaspora have long made Turkish accountability a touchstone for improved relations between the two peoples.”
 

 Other victim groups have also sought the genocide label. As already discussed above, the Ukrainian government is presently engaged in a campaign to have as many nations as possible recognize the man-made famine imposed by Stalin upon Ukraine in 1932-33 – the Holomodor ​– as a genocide. Aiming to put the historical famine squarely within the legal definition of genocide, Ukraine’s Foreign Minister Boris Tarasyuk argued before the United Nations General Assembly in September 2006 that Stalin’s targets of the artificial famine should not be viewed as political opponents resisting the Bolshevik collectivization policy but rather “the basis of the Ukrainian nation – the peasantry” which Stalin and his Soviet authorities in Ukraine were aiming to destroy. 
  Such a reframing of the intentions of Stalin and his cohorts for imposing the famine aims to place the Holomodor within the Genocide Convention’s protection of national groups. Taking a page from the Armenian genocide recognition movement’s playbook, Ukraine has also been lobbying various nations to support a resolution it has been bringing before the United Nations General Assembly to recognize its Soviet-era famine as a genocide.  In 2003, the UN General Assembly marked the 70th anniversary of the Ukrainian famine by issuing a resolution stating that the famine "ranks with the worst atrocities of our time" and a national tragedy. The term “genocide” was specifically left out of the declaration, to the great disappointment of the Ukrainians.  

Two criticisms can be made about efforts to have political bodies – whether parliaments of individual nations, or international bodies like the European Union and the UN General Assembly – reach back into history and solemnly declare an event to have been a “genocide.”  

First, politicians and diplomats are not neutral judges who base their decisions upon an analytical application of the facts to the law.
 They are also not legitimate historians
 whose task is to research and explain past events based on archival data they discover and analyze through extensive research.  Rather, their decisions are based on political expediency and maintenance of good diplomatic relations with other governments. Armenia, for example, will not recognize the Holomodor as a genocide for fear of antagonizing its good neighbor Russia, with whom it seeks to maintain friendly relations and receives protection against its less friendly neighbors. Russia’s position is that the famine of the 1930’s was not a genocide but yet another in a series of  brutal events committed by Stalin against all of the peoples making up the former Soviet Union.  Likewise, Israel will not call the massacres of the Armenians a genocide since this would offend Turkey, the only Moslem country with whom the Jewish state maintains extensive political and military ties.
 The United States federal government also refuses to use the g-word when referring to the atrocities committed against the Armenians in order not to rupture relations with its strategic military ally Turkey. In February 2005, when U.S. Ambassador to Armenia John M. Evans made a speech in Los Angeles before an audience of Armenian-Americans referring to the events as a genocide, he was promptly removed from his post. Repeated efforts by Armenian-Americans and their supporters to have the U.S. Congress follow other parliaments and likewise proclaim the atrocities a genocide have also failed as a result of strong pressure of the Executive put upon U.S. legislators not to vote in favor of such a proclamation. And if the U.S. legislators did issue such a proclamation, their vote would be motivated primarily by political considerations. It is no accident that elected officials at both the federal and state levels with a large constituency of Armenian-Americans have been the strongest supporters of calling the atrocities a genocide. Many of those voting for or against the resolution could probably not locate Armenia on the map, much less being informed of the events that took place in Ottoman Turkey during World War I. 

The debates as to what word to use to describe a past event continue to be played out in the political arena. Turkey, of course, could ignore these political proclamations as nothing more than rants of politicians seeking to curry favor with their constituents, but chooses instead to take them seriously. Armenia and the Armenian diaspora has likewise chosen the political route as a means to have the atrocities called, in their view, by their proper name. 

Our point here is not to reject the genocide label for the mass murders and deportations of the Armenians beginning in 1915 – the genocide label fits – but rather to point out that the political arena is not the best place to debate history. Nevertheless, parliaments and international political bodies will remain the setting where such historical debates will continue to take place. 

A second criticism of reaching back into history and designating an event a genocide might be that adding to the list of genocides dilutes the impact of the term. Overuse of the “genocide” label is akin to crying wolf, since if atrocities ever do occur that reach genocidal proportions, few will listen.  We noted earlier Yehuda Bauer’s observation that since the Holocaust was an event created by humans, it can happen again.  And if it does happen again, “genocide fatigue” could lead to individuals and governments ignoring the cry when another Holocaust is indeed transpiring.  

 Alain Destexhe, former Secretary-General of Medicins Sans Frontieres [Doctors Without Borders] argues that only three events of the 20th century qualify as a genocide: the massacres of the Armenians in Ottoman Turkey beginning in 1915; the extermination of the Jews and other persecuted groups during World War II; and  the slaughter of the Tutsi minority in Rwanda in 1994.
 Perhaps the Destexhian view is too extreme, but the motivation is legitimate: to reserve the genocide label to the most serious of human atrocities. Michael Ignatieff, as discussed earlier, makes the same point. Both also worry that overuse of the term leads to a kind of depersonalization of evil, where everyone is responsible and so no one is responsible.    

3.2.  “Never Again” –  The Cry of the Holocaust and the Language of Genocide Prevention

One of the most memorable phrases to come out of the Holocaust is the cry of “Never Again!”  The phrase is ordinarily associated with the horrors of the Holocaust, even though it is sometimes used in other contexts. For example, the official report of the Argentine human rights commission setting out the torture, killing and other atrocities committed during the “dirty war” years of military rule in Argentina in the 1970’s and 1980’s is titled “Nunca Mas” [Never Again]. 


What does the phrase “Never Again” mean?  First, and foremost, it is the commitment that never again would the wholesale murder of the Jewish people is allowed to happen.  This vigilance against another Holocaust is one of the major beliefs by many Israelis and Jews around the world fearing that the Moslem neighbors around them are set to destroy the Jewish state.   The cry of “Never Again” is therefore an important motivation for action by Israel when it feels threatened by outside forces.
  However, the phrase today is usually understood as not just applying to preventing another genocide of the Jews, but preventing genocide of any other group.  It is understood to mean that humanity just cannot stand idly by while another genocide of any peoples takes place or danger signs appear that a genocide anywhere is about to happen.
  Unfortunately, the hope of “Never Again” since the end of World War II has turned out to be a myth. As forcefully explained by Gregory Stanton, founder of Genocide Watch (an NGO whose goal is genocide prevention) and incoming president of the International Association of Genocide Scholars,  

When the Genocide Convention was passed by the United Nations in 1948, the world said, “Never again.” But the history of the twentieth century instead proved that   “never again” became “again and again.”  The promise the United Nations made was broken, as again and again, genocides and other forms of mass murder killed 170 million people, more than all the international wars of the twentieth century combined.
     

David Kader, referring to Lemkin’s original dream, makes a similar point. Though his words were penned in 1991, they unfortunately remain as true today.


Since Raphael Lemkin’s work nearly half a century ago, the essential burden

of legal scholarship on genocide has remained unchanged. Lemkin’s ambition to fashion an edifice of law by which the emerging mid-century world community 

could begin to punish and prevent genocide remains. This ambition continues, simply because it has not been realized. The declaration found repeatedly in the opening passages of the writings on law and genocide is how this monstrous crime continues unprevented and its perpetrators unpunished. This double failure – the reality of both the crime and the impotent response – mirrors the themes in the writings on law and genocide, from the earliest writings to the most recent.
  


Taking into consideration the sad reality of post-Holocaust genocides, Holocaust historian Michael Berenbaum has modified the cry into “Never Again in Our Lifetime.”
  Berenbaum’s aim is to move from the general obligation of “Never Again” to the more specific goal of putting the responsibility on each individual to take action in reaction to an ongoing or impending genocide. In a similar vein, actors and activists George Clooney, Brad Pitt, Matt Damon and Don Cheadle (the latter played the lead role in the film Hotel Rwanda) launched in 2007 “Not On Our Watch,” an organization to stop the ongoing genocide in Darfur and to bring attention to other atrocities worldwide.
  

The massive efforts of various civic groups and individuals in the United States and Europe in response to the genocide taking place in the Darfur region of Sudan in 2005-06 is a good illustration of individuals banding together to take action to stop genocide. Massive demonstrations, letter-writing campaigns to politicians and ads in the print media have played a critical role in making sure that the ongoing Darfur genocide is not forgotten and has led to action by both individual countries and such international organizations as the United Nations, the European Union and the African Union. While the Darfur genocide as of this writing is still ongoing, it illustrates that one of the most effective means of getting a meaningful response by governments and the international community to deal with an impending or an ongoing genocide might be through a groundswell of action from the ground up.   One of the most vocal groups with regard to the genocide in Darfur has been the Jewish community in the United States.  For the Jews, “Never Again in Our Lifetime” means never again a genocide of any kind, and not just genocide of the Jewish people.

The topic of genocide prevention has been the subject of many books and articles.
 Sadly, Rwanda and Darfur show that prevention of genocide is a job not very well done, either by the international community or individual nations. In 2004, UN Secretary-General Kofi Annan took a stab at the task by creating the position of Special Adviser on the Prevention of Genocide and appointing Juan Mendez, law professor, human rights advocate, and former political prisoner from Argentina, to the post. The events in Darfur demonstrate, at least to date, that the addition of such a special adviser for genocide prevention at the UN has had little effect in the real world.  

Earlier in 1997, the Clinton Administration in the United States created a new post in the U.S. State Department, the U.S. Ambassador-at-Large for War Crimes Issues, with a similar mandate to focus on genocide and other large-scale international criminal law violations.  Likewise, the creation of the post has, at most, a negligible effect on the task of genocide prevention and the current holder of the position, John Clint Williamson, seems to play a minor role in the State Department.  Prior to Williamson’s s appointment in April 2006, the post was vacant for six months.

In the 1970’s, Israel Charny and Chanan Rapaport devised the Genocide Early Warning System (GEWS), an analytic process by which to recognize preludes to genocides, so that effective action can be taken before the events on the ground escalate into a full-blown genocide. GEWS is based on the fact that all genocides – including the Holocaust – are never spontaneous events. Rather, they occur incrementally, in predicable steps.
     

In the 1990’s, Gregory Stanton addressed the same issue as Charny and Rapaport and gave us an important tool by likewise identifying the signposts on the road to genocide, Stanton explains that “[g]enocide is a process that develops in eight stages that are predictable but not inexorable.  At each stage, preventive measures can stop it. The later stages must be preceded by the earlier stages, though earlier stages continue to operate throughout the process.”
  Stanton’s  eight stages of genocide are: (1) Classification; (2) Symbolization; (3) Dehumanization; (4) Organization; (5) Polarization (6) Preparation; (7) Extermination; and  (8) Denial.   How to prevent reaching Stage Seven?   At the non-governmental level, his group issues “Genocide Alerts,” bringing awareness of impending genocides. Stanton seeks to formalize the genocide alert process by the creation at the United Nations of “a Genocide Prevention Center to support the work of the Special Advisor and to provide a focal point for the efforts of many organizations around the world that are working to prevent genocide.”
 A critical division of this UN Genocide Prevention Center would be an “Early Warning Unit” that would identify “situations at risk of genocide,” communicate that information to a “Political Unit” composed of respected UN diplomats, whose aim is to prevent the impending genocide through the political process and, failing that, bring into action the “Missions and Operations Unit,” whose task would include urging the Security Council to  sending UN troops to stop the genocide.   Despite the wariness of many, Stanton maintains that “the United Nations remains the best hope” for prevention of genocide. According to Stanton,           

An underlying premise of the Genocide Convention is that any regime that commits genocide forfeits its legitimacy, and should be subject to the authority of international law and international intervention.  The U.N. Security Council has the responsibility to protect against threats to international peace and security.  Rwanda and Bosnia should teach the world that genocide is never simply an “internal matter.”  Genocidal regimes never stop their predatory murders at their own borders and always bleed refugees.  As Lemkin emphasized, genocide is a crime against all of humanity because it permanently reduces the cultural diversity that is humanity’s heritage.

 Northwestern University law professor David Scheffer, former U.S. Ambassador-at-Large for War Crimes, offers another proposal to make genocide prevention more effective. Scheffer correctly points out that the legal definition of genocide, as found in the Genocide Convention, has acted as a constraint to genocide prevention since it provides both the United Nations and individual nations a ready-made legal excuse for not taking action by claiming that the acts being committed, while horrible, have not (yet) risen to the level of genocide as set out in the legal definition.  As Scheffer puts it, “[T]he prospect of the term genocide arising in policy-making too often imposes an intimidating brake on effective responses.”
 David Bosco, senior editor of Foreign Policy magazine, agrees. Explaining the negative impact of relying on the existence of a genocide as a call to action, Bosco points out how the UN’s decision not to label the atrocities in Darfur as a genocide led to a popular belief that no action was necessary. 

In considering whether and where to intervene, one question has assumed talismanic significance: Is it genocide?. . . Such a finding has become a signal for the world to act. But as the [UN] Darfur report shows, genocide is an unreliable trigger. For all its moral power, genocide is both hard to document and linked to questions of race, ethnicity and religion in a way that excludes other – similarly heinous – crimes. Intended as a clarion call, the term itself has become too much of a focal point, muddling the necessity for action almost as often as clarifying it

...Looking to the genocide label to motivate international intervention...overlooks two sad truths:  Widespread slaughter can demand intervention even if it falls outside of the genocide standard. And the world is quite capable of standing by and watching even when a genocide is acknowledged.”
 

Bosco makes the incisive observation that “[t]he world genocide may be too powerful for its own good. It conjures up images of a relentless and irrational evil that must be confronted massively. It is almost paralyzing. We are used to fighting crime; genocide seems to require a crusade.”
 

Thus, while the genocide in Rwanda was ongoing, the Clinton Administration shied away from calling the events a “genocide” since use of the ‘g-word,” it was believed, required action. Michael Ignatieff, at a lecture on genocide prevention at the U.S. Holocaust Memorial Museum in 2006, recalled the now-infamous verbal contortions employed by the U.S. State Department to avoid using the g-word when asked about the atrocities being committed in Rwanda: “All of you will probably remember the ignoble period in May and June of 1994 when, not very far from this room, State Department spokesmen, when asked to say whether what was happening in Rwanda was genocide, refused explicitly to use the word. Lest the use of the word would entrain the obligations entailed in the fact that the United States had ratified the [Genocide] Convention.” 

During the current crisis in Darfur, a verbal duel is being waged between the United States and the United Nations as to what to call this latest man-made catastrophe in Sudan. The Bush Administration and the entire U.S. Congress has repeatedly labeled the death of about 200,000 and the displacement of 2.5 million from their homes as a genocide.
 Pinning the genocide label on Darfur did not lead, however, to the United States taking any military action to stop the genocide even after three years of failed diplomatic efforts and a mounting death toll.  The United Nations and its human rights and humanitarian agencies, for its part, refuses to use the term, employing the less shocking “war crimes” and “crimes against humanity.”
 This verbal sideshow – which Bosco characterizes as a “warped diplomatic parlor game (who will say the G-word first?)”
 – distracts the international community from its real task: how best to respond to the crisis in order to stop the human catastrophe. 

Governments and international institutions are not the only ones notorious for playing word games with the term genocide. Some NGOs, in an effort to mobilize public opinion and at times as a means to increase financial support for their work, might employ the term when its use appears improper. In contrast to politicians and diplomats, who tend to shy away from using the term, human rights activists tend to overuse it. As Samatha Power explains, “We outside government have spent far too much time arguing for the brand of genocide to be employed in the real-time to describe the atrocities underway.”
 

 Scheffer’s proposal is attractive since it argues that genocide prevention can be made more effective simply by the use of a different terminology.  According to Scheffer,  the “political use of the term should be separated from its legal definition as a crime of individual responsibility. Governments and international organizations should be liberated to apply the term genocide more readily within a political context so as to publicly describe precursors of genocide and react rapidly to prevent or to stop mass killings or other seeming acts of genocide.”
  Scheffer then goes one step further and proposes the abandonment of the use of the term genocide in political contexts and substituting a new term – atrocity crimes – to cover those acts for which action must be taken. Atrocity crimes, in Scheffer’s lexicon, constitute not only genocide but crimes which are precursors to genocide and for which, in any case, either an international or a national response is required:  namely, war crimes and crimes against humanity (including ethnic cleansing).
  

Bosco also argues for the abandonment of the word genocide and instead the use of the already existing-term “crimes against humanity.” As Bosco explains, “The category of ‘crimes against humanity’ – first used to describe the massacres of Armenians after World War I and then codified in the Nuremberg trials – is simpler and broader, but still morally powerful. It encompasses large-scale efforts to kill, abuse or displace populations. It avoids messy determinations of whether the victims fit into the right legal box and whether the killers had a sufficiently evil mindset. Do we really care, after all, whether the victims of atrocities are members of a distinct tribe or simply political opponents of the regime?”
   

Ultimately, however, we must concede that no matter how many international  legal norms are enacted criminalizing and punishing genocide, and regardless of what terms we employ, law and language on their own can do little to stop genocide. Lack of law is not the problem. As David Kader pointed out almost two decades ago, “Although legal norms against genocide have existed for over twenty years, necessary will to apply these norms is still lacking. Enforcement is frozen, not out of the law’s inadequacy as an instrument, but because of the political and moral paralysis of the national actors. Law does not create order, it is order that permits law.”
   Holocaust historian Omer Bartov makes the same point: “[T]he act of actually codifying genocide did not mean that it would be prevented. It has to be enforced, and it cannot be enforced without the international community actively doing so.”
 How to best prevent genocide and make “Never Again” or at least, “Never Again In Our Lifetime” a reality? Bartov explains: 

[T]he most important point to be made is that it is really up to citizens, particularly in democratic states to make their voices heard and say that this is their own national interest to stop such events from occurring, even in countries that are very far from them, happening to people with whom they do not speak. . . . Governments, after all, it takes them quite a while to recognize [genocide], but they depend on the will of the people.  . . . This is not just people in the street; this has to do with the media, this has to do with academia, this has to do with anyone who has some access to public opinion, and when that happens, then policy can change. If it does not happen, it does mean that people do not care, and if they do not care then their governments will not act.”
 

Samantha Power, author of the Pulitzer-prize winning study of genocide A Problem From Hell,
 notes that while political pressure from the bottom is critical for leaders to begin paying attention to genocide prevention, the leaders themselves need to take initiative. At a lecture delivered at the United States Holocaust Memorial Museum in Washington DC on subject of genocide prevention in 2004, Power explained: 

[L]eadership is not really coming to this building once a year and regretting the occurrence of the Holocaust; leadership means a genocide presidential decision, leadership means contingency military planning, leadership means consultation with allies or, in the case of today, retrieval of allies and then consultation with allies. Leadership means the beginning of a public conversation that leads beyond “Never again’ and to the "what" and the "how". . . . The most striking fact about the Rwandan genocide and the U.S. response is that President Clinton never even called his cabinet together, never even called a meeting to discuss what might be done and to roll up our sleeves and to say which of these tools can we employ. . . . If a meeting had taken place, it wouldn't have [necessarily] necessitated any results, but it gives you a sense of the mid- to low-level priority that real genocide –  in a place that doesn't intersect the vital interests –  actually commands.
     

We conclude with a sober assessment of the success of anti-genocide efforts by Jerry Fowler, Director of the Committee of Conscience in the United States Holocaust Memorial Museum: “We have to believe that we can reduce it, that we can fight it when it happens, and we can strive for the day when it is eliminated. When it doesn’t happen, we have to be humble. . . . I think we look forward in some wonderful future to a world without genocide. When we’ll achieve that world I don’t know. But that’s the struggle that we’re engaged in and that we can’t desist from as a tribute and a memorial to the victims of the Holocaust. We do need to do everything we can to eliminate that scourge from the face of the Earth.” 

Chapter 4: Legal System in Nazi Germany: Legal Barbarism

4.1. Lawful Barbarism
Lawful Barbarism: German Law During The Holocaust, Michael J. Bazyler
One of the most important, and least considered, aspects of the Holocaust is law. The Nazis were fastidious about following Legal requirements, and for this reason the law played an important role in the measures taken which led to the death of six-million Jews.
It is important to recognize that Germany had for a long time prior to the rise of the Nazis an extremely developed and sophisticated legal system. The two major documents creating modem civil law, which exist today in all of Continental Europe and which spread to Latin America, were the 1804 Napoleonic Civil Code and the 1898 BgB Civil Code enacted in Germany in 1898. German law, like German philosophy therefore, was well known, respected and emulated worldwide for many years prior to the Nazis coming to power in January 1933.
Some of the legal innovations created by Germany at the beginning of the late 19 and early 20 Century even spread to the United States, including the current workers compensation and Social Security systems we have in this country. Many American legal theorists looked to German jurisprudence as a source of inspiration for their writings up to WW II.  In pre-Nazi Germany, lawyers played an important role, judges were independent, and a law-based state existed not too dissimilar to the United States.
The jurisprudential doctrine in favor in the West during the first part of the 20th 
Century was legal positivism, the theory that legal rules are valid only because they are enacted by an existing political authority and then accepted as binding by the citizenry.  Morality or natural law are not proper sources of law making in a positivist-based state.
The German society's allegiance to the necessity of written laws was recognized by the Nazis when they came to power. For that reason, the Nazis made sure that all of their horrific acts could be based upon some legal decree.
Attached to this paper as an appendix is a list prepared by the United States Holocaust Memorial Museum summarizing 128 anti-Jewish laws passed by the Nazis between 1933 and 1945.
Let me cite two examples of the Nazis' recognition that their acts must appear to have been law-based. The first comes from the early days of Nazi rule and the last in the post-World War II as Nazi Germany lay in ruins.
In 1938, when the number-two Nazi, Hermann Goering, suggested in the course of a discussion, that German travelers could always kick Jewish passengers out of a crowded compartment on a train, the Propaganda Minister, Josef Goebbels, replied: "I would not say that. I do not believe in this. There has to be a law."1
In 1946, when the Nazi criminals were tried in Nuremberg and accused of crimes against humanity, they "coolly produced decrees and permits in triplicate, and were genuinely shocked when prosecutors dismissed all those documents"2 
Richard Lawrence Miller, author of Nazi Justiz, described the hijacking of the laws by the Nazis as follows:
"During a Roman Catholic mass, the faithful witnessed and participated in a miracle. A group of atheists could gather and mimic the proceedings, but the activity would no longer have meaning, even the words and ceremony were duplicated in finest detail. Nazis were legal atheists; they did not believe in law. They duplicated the natural outward form, emptied the legal ritual of meaning. The decrees, courts, and documents were no more valid than a mass celebrated by an atheist. Retaining the outward forms of law, however, made [German] citizens feel comfortable; the old priests were gone and the new ones spoke with a strange accent, but nonetheless they were adept with traditional words and ceremonies, and the congregation felt assured. Even troubled members would not consider leaving the Church. What they did not realize was that the Church was gone. The community of believers remained, but had been hijacked by unbelieving persons garbed in priestly robes, who cynically exploited the congregation's beliefs in order to enslave the faithful."3
Let me now discuss some of the major anti-Jewish legislation enacted by the Nazis. In discussing the legislation, it is important to note that the Nazis defined Jews by genealogy, rather than religion, using the bogus concept of a Jewish "race."
In Nazi Germany, a person did not have to practice Judaism in order to be a Jew; lifelong Christians could be Jews, be forced to wear the yellow star, and be transported to the "East." Of course, practitioners of Judaism were the primary victims, but the Nazis classified as Jews many persons who were not considered such before or after the Third Reich. The number of those victims is unclear. It is estimated, that in 1933 the non-Aryan population of Germany was about six-hundred-thousand, or one-percent. This included both those who practiced Judaism and those whose parents were half-Jewish. The racial classifications enacted by the Nazis expanded that number into six-million.  The number of non-Aryans in government service was approximately five-thousand, or 0.5% of the total government personnel --a very small number.
The Nazis' first targets were those five-thousand individuals. The first major anti-Jewish law, predating the infamous Nuremberg Laws, that came two years later, was the "Law for the Reestablishment of the Professional Civil Service," enacted on April 7, 1933.  "[The] decree was drafted by the appropriate experts in the Interior Ministry and ... the competent experts in the Finance Ministry were consulted before publication."4  Like much anti-Semitic legislation, this law carried an innocuous title; however, the law expelled from government service all non-Jewish civil servants.  In a gesture to the aged President of Germany, World War One hero Field Marshal von Hindenburg, the law exempted Jewish veterans from World War One from expulsion.  This exemption did not last long, as the Jewish veterans were also soon banished from their government jobs.
Between the civil service law of April 1933 and the September 1935, Nuremberg Laws, the Nazis passed various anti-Jewish legislation, some major and some minor, but all meant to make life extremely difficult for Jews living in Nazi Germany. These included: an April 19, 1933 decree entered by the State of Baden, prohibiting the use of the Jewish language - Yiddish - in cattle markets; a May 13, 1933 decree issued by the State of Prussia decreeing that Jews may only change their names to other Jewish names; a November 27, 1933 issued by the Reich Interior Ministry forbidding the listing of Jewish holidays on office calendars; and a May 5, 1934 decree issued by the Reich Propaganda Ministry forbidding the appearance on stage of Jewish actors.
From September 11- 15, 1935, the Nazis held a Party congress at Nuremberg. It is believed that the Nuremberg Laws were drafted on the last two days of the Congress, even though much preliminary work had been accomplished before that.5
The September 15, 1935 "Reich Citizenship Law" deprived German Jews of citizenship, limiting German citizenship to persons of German or "kindred" blood. As a result, those who the Nazis considered to be non-German were now deprived of the civil rights possessed by citizens of the State. The "Law for the Protection of German Blood and German Honor" forbid marriage and extra-marital sexual intercourse between Jews and citizens of German or "kindred" blood. Jews were also forbidden to employ in their households German women younger than forty-five years of age, and were forbidden to fly the national flag.
Since the Nazis classified Jews on the basis of race, and not religion, they were forced to develop an entire set of legal rules to determine who would be classified as Jew and who would be an Aryan. The practical problem was the over-five-million Germans who had some Jewish heritage, but did not consider themselves to be Jews These individuals were labeled Mischlinge, a German word for half-breeds or mixed-cast.
Mischlinge, when considered Jews, fell under the category of the anti-Jewish legislation; Mischlinge who could under the laws' definitions keep themselves out of the Jewish category, retained all the rights and privileges of citizenship.
Since specific definitions were now required, supplementary decrees were published.  The first supplementary decree to the Reich Citizenship Law, published on November 14, 1935 defined as Jewish (1) all persons who had at least three full Jewish grandparents, or (2) who had two Jewish grandparents and were married to a Jewish spouse or (3) who belonged to the Jewish religion at the time of the Law's publication, or who entered into such commitments at a later date.  From November 14 on, therefore, the civil rights of these legally defined Jews were cancelled, their voting rights abolished, Jewish civil servants who had kept their positions owing to their veteran status, were now forced into retirement.
On December 21st 1935, a second supplemental decree ordered the dismissal of Jewish professors, teachers, physicians, lawyers, and notaries who were state employees and had been granted exemption.6
What this meant was that your religion did not matter, nor the religion of your parents.  The critical fact for determination of who was to be considered a Jew was the religion of one's grandparents.
A November 26, 1935, supplementary decree to the "Law for the Protection of German Blood," specified the various categories of forbidden marriages.  Marriage was now forbidden between a Jew and Mischling with one Jewish grandparent (Mischling of the first degree); between a Mischling and another, each with one Jewish grandparent; and between a Mischling with two Jewish grandparents and a German, the last one subject to waiver by special exception from the Interior Minister.
Mischlinge of the first degree (two Jewish grandparents), therefore, could marry Jews - and thereby become Jews- or marry one another.  Mischlinge of the second degree (one Jewish grandparent) had even more severe legal restrictions: they could not marry a Jew, and could not marry each other.
The November 14, 1935, supplementary decree also forbid sexual relations between Jews and persons of "alien blood" The original April, 1935 decree already made it illegal to have sexual relations between Jews and Germans. This supplementary decree required clarification as to who was of "alien blood" Twelve days after the issuance of the supplementary decree, a circular from the Reich Ministry of the Interior clarified the ambiguity: alien blood referred to "Gypsies, Negroes, and their bastards."7
As Professor Saul Friedlander of UCLA in the volume one of his landmark study, Nazi Germany and the Jews, explains:
"Proof that one was not of Jewish origin or did not belong to any 'less valuable' group became essential for normal existence in The Third Reich.  And the requirements were especially stringent for anyone aspiring to join or to remain in a State or Party agency.  Even the higher strata of the civil service, the party, and the army could not escape racial investigation. The personal file of General Alfred Jodl [who would later become one of the defendants at the Nuremberg trial of major war criminals], contains a detailed family tree in Jodi's handwriting, which, in 1936, proved his impeccable Aryan descent as flit back as the mid-18th century."8
Friedlander describes instances when the Nazis, either for personal gain or convenience, would make exceptions to these legal categories.  According to Friedlander, the most notorious case was that of Gerhard Milch, the State Secretary of the Aviation Ministry.  A Mischling of the second degree, he was turned into an Aryan by the Nazis.  When a priest in the religion class, a Father Wolpert, in Bavaria, stated to his children that General Milch was of Jewish origin, charges were brought against him.  The cancer researcher Otto Warburg, a "Mischling of the first degree," was transformed into a "Mischling of the second degree" on Herman Goering's orders.  Friedlander speculates that Hitler's hypochondriacal worries played a role.  These exemptions were issued in the form of a "protection letter."
Friedlander also shows how legal opinions had to issued - based on potential or actual situations - to educate the German populace how these laws worked in actual practice.  These were set out in the form of questions and answers, eerily similar to the ethics opinions issued by, for example, the California State Bar today.
The second appendix to this paper reproduces two of such hypothetical factual scenarios, followed with the coned legal answer.
A major legal hurdle encountered by experts attempting to interpret the Nuremberg Laws was the definition of "intercourse."  Litigation on this question even came before the Supreme Court of Germany.  In a December 1935 decision, the Supreme Court stated: "The term 'sexual intercourse' as meant by the Law for the Protection of German Blood does not include every obscene act, but it is also not limited to "coition."  It includes all forms of natural and unnatural sexual intercourse - that is, coition as well as those sexual activities of those persons of the opposite sex which are designed, in the matter in which they are performed, to serve in place of coition to satisfy the sex drive of at least one of the partners."
On March 13, 1942, the Special Court for the District of the Court of Appeal in Nuremberg, issued a decision in the criminal case brought against the defendants Katzenberger and Seiler.  Leo Katzenberger was an elderly Jewish widower, who had befriended Irene Seiler, a German thirty-seven years his junior, when in 1932 she came to live in Katnzenberger's apartment building.  The three-judge court handed down the death sentence for Katzenberger and a sentence of two years of hard Labor and an additional two years of loss of civil liberties for Seiler.  Seiler's offense was of committing perjury while being questioned by the police in the course of their investigation of whether Katzenberger had committed racial pollution.
This is how the Court justifies the classification of their contacts as "sexual intercourse," even though the two defendants maintained that their acts amounted to no more than a case of fatherly friendliness towards a younger neighbor:
"In view of the behavior of the defendants towards each other, as repeatedly described, the court has become convinced that the relations between Seiler and Katzenberger which extended over a period often years, were of purely sexual nature.  This is the only possible explanation of the intimacy of their acquaintance.  As there were a large number of circumstances favoring seduction, no doubt is possible that the defendant Katzenberger maintained continuous sexual intercourse with Seiler, The Court considers as untrue Katzenberger's statement to the contrary that Seiler did not interest him sexually, and that the statements made by the defendant Seiler in support of Katzenberger's defense the Court considers incompatible with all practical experience.  They were obviously made with the purpose of saving Katzenberger from his punishment."
The Court explained its rationale for imposing the death sentence upon Katzenberger, seventy years old at the time, as follows:
"The political form of life of the German people under National Socialism is based upon the community. One fundamental factor of the life of the National Community is the racial problem.  If a Jew commits racial pollution with a German woman, this amounts to polluting the German race and, by polluting a German woman, to a grave attack on the purity of German blood.  The need for protection is particularly strong."
Katzenberger practiced pollution for years. He was well acquainted with the point of view taken by patriotic German men and women as regards racial problems, and he knew that by his conduct the patriotic feelings of the German people were slapped in the face.  Neither the National Socialist Revolution of 1933, nor the passing of the Law for the Protection of German Blood in 1935, neither the action against the Jews in 1938 [referring to Kristalnnacht, the Jewish pogrom in November of that year], nor the outbreak of war in 1939 made him abandon this activity of his."9
Reading this opinion and many others, one is stunned by the similarity to opinions regularly issued by American courts in criminal trials.  The structure is exactly the same: a detailed recitation of facts, the statement of applicable law, and then a dutiful application of the law to the facts, with statutory analysis to fill in any gaps.
The judges appear to be doing what judges presiding over criminal cases in the United States and other democracies do every day.  Yet the laws that the judges were applying and interpreting were obscene.  This did not stop them, however, from doing their job.  Only the last portion of the Katzenberger opinion reveals that the three judges were ardent believers in such laws.
As German historian Ingo Müller, in his landmark study Hitler's Justice: The Courts of the Third Reich10 explains, the German jurists were more than happy, using his phrase, to "coordinate" themselves into the new reality created by the Nazis and even to profit from it.
A most sad example for this author is that of young, up-and-coming non-tenured law professors at German law schools who eagerly took up the spots of their senior mentors who had been expelled from their posts because of their Jewish origins.  These younger professors were quickly granted tenure to replace the shortage created by the expulsion.  Ironically, these professors reached their scholarly heights after the war, and so became the most influential post war German law teachers and scholars, teaching the new generations of German youth into the 1970s.
Resistance from the bench and bar did occur to some degree.  Hubert Schorn, a retired judge, wrote a book after the war listing accounts of resistance by judges.  Schorn asserted that "the overwhelming majority" of judges had opposed the Nazi system, and that a judge had "no alternative but to apply the unjust laws, and risked his own life if he objected."11
Fritz Hartunger, a justice of the Supreme Court in West Germany, who had worked for the courts during the Nazi era, also claimed in a study that if the judges had made any other decisions, they would have risked their lives.
Müller, in his study doubts the accuracy of these statements. Müller does point out, however, that two prominent judges were executed by the Nazis.  Both were murdered by the Nazis in early 1945 for their participation in a plot against Hitler.
Müller correctly notes that neither individual was persecuted for their conduct on the bench, but rather for their political activities.  In the waning years of the war, as the tide turned against Nazi Germany, these two judges joined the underground German resistance movement, even secretly assisting the few remaining Jews in Germany.
Müller also finds that the "numerous other 'martyrs of the judiciary' cited by Schorn, were either attorneys or Jewish judges who the Nazis removed from office and then murdered."12
Müller notes that there is only one documented case of resistance by a judge in the course of carrying out his professional duties.  Dr. Lothar Kreyssig, a family law judge in Brandenburg, appointed in 1928, began complaining about the Nazis in 1934, often in his role as an officer of the Lutheran Confessional Church.  Kreyssig began receiving complaints from his superiors beginning in 1936, yet continued to express his displeasure against the acts being committed by the Nazis.  An inquiry with the aim of removing him from the bench began in 1937 when he referred to Nazi church policies as "injustice - masquerading in the form of law."  A criminal investigation was also opened against him in 1938 for some of the statements he made during church services.
Kreyssig was not fired or imprisoned, however, only reassigned to another court, where he continued to issue rulings to ameliorate the harshness of Nazi legal decrees.  In one such move, Judge Kreyssig issued injunctions to several hospitals in his capacity as a judge of the Court of Guardianship, prohibiting the hospitals from transferring mental patients for execution.  When Judge Kreyssig learned that Phillipp Bouhler, a Nazi party leader, was responsible for the euthanasia program, known as "T 4," Kreyssig filed criminal charges before the public prosecutor in Potsdam against Bouhler.
The tenacious judge was then summoned before the Minister of Justice, Franz Gürtner, who tried to persuade him that the T 4 program was lawful because it had come from an "order of the Führer."  Gürtner also indicated that if Judge Kreyssig "did not recognize the will of the Führer as the [force] of law," then he could no longer serve as a judge.13
Soon thereafter, Judge Kreyssig wrote to Gürtner requesting early retirement, since his conscience would not allow him to withdraw the objections against the hospital.  He was allowed to retire at the end of 1940, and was given lull pension rights.  In April 1942, a month after his early retirement was finally confirmed, the criminal investigation against him was dropped.  "[F]rom then on[,] the Third Reich left the courageous judge in peace."14
Muller finds Kreyssig's case to be "extremely revealing. It shows that if a judge refused to accept the injustices of the system, the worst he had to fear was early retirement."15 
Müller sadly concludes that the cases of resistance were few and far between and that the judiciary "became a smoothly functioning part of the National Socialist's System of intimidation - today they prefer to say they became 'enmeshed' or 'entangled'..."16  Müller cites the findings of Martin Hirsch, a retired judge of the post-war West German Federal Constitutional Court, who estimates that the courts during the Nazi era handed down at least forty-thousand to fifty-thousand death sentences, not counting the verdicts in the summary proceedings of the military and the police tribunals.
Müller  looks for comparison to the wartime courts in Italy and Japan.  He finds that in both of these countries, "mass arrests of political opponents did occur, and there were also irregular courts, harsher laws to protect the government and internment camps."17  However, a military style Special Tribunal established in Fascist Italy in 1926, handed down only twenty-nine death sentences and seven sentences of life imprisonment in over five-thousand trials.  In Japan, six-thousand persons were arrested; and charges were brought against less than ten-percent of them.  During wartime, only two people were sentenced to death by Japanese civilian courts, and that was the German spy Richard Sorge and his Japanese informer Hozmi Ozaka.
Müller  concludes: "The jurists of the Third Reich had no peers anywhere in the world."18  
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4.2. Lawful Barbarism  - Holocaust Memorial Museum
Lawful Barbarism (Appendix 1), The Anti-Jewish Legislation of Nazi Germany from 1933-1945 (Prepared by the United States Holocaust Memorial Museum, Washington, DC)
March 2, 1933 When awarding public contracts, the state government of Thuringia will only consider Christian
March 22, 1933 Jewish lawyers and notaries are no longer allowed to work on legal matters in the city of Berlin.
March 22. 1933 The state of Saxony prohibits the slaughter of animals according to Jewish custom.
March 31, 1933 Reich Commissar of the Prussian Judiciary fires all Jewish judges and states attorneys.  They are not allowed to enter the courtrooms.
*March 31. 1933 In the state of Baden, school principals and teachers are asked to protect Jewish students from attacks by their German fellow students.
May 1, 1933 The Mayor of Cologne decrees that Jews may not be employed in municipal offices.  The ban also applies to baptized Jews and non-Jews who are married to Jews.
May 4, 1933 The Mayor of Munich prohibits Jewish doctors from treating non-Jewish patients in city hospitals.
May 6, 1933 The Reich Ministry of Finance revokes the licenses of all Jewish tax consultants.
May 7, 1933 The "Civil Service Law" retires all Jewish and other "non-Aryan" civil servants; Jewish veterans of World War One are exempt.
April 7, 1933 "Non-Aryan" lawyers may be de-barred until September 30, 1933.
April 7, 1933 The Bavarian Interior Ministry no longer admits Jewish students to medical school.
April 12, 1933 The Nazi Party leader in the Palatinate region decrees that Jews can only be released from "protective custody" if two petitioners or two doctors who gave Jews medical certificates are held in custody in their stead.
April 19. 1933 The state of Baden prohibits the use of the Jewish language--Yiddish--in cattle markets.
April 22, 1933 The Reich Transportation Ministry forbids the spelling of Jewish names when transmitting telegrams by phone.
April 25, 1933The Reich Transportation Ministry imposes a quota of 1.5% on the admission of "non-Aryan" students to German schools and universities.
May 7, 1933 All Jewish workers and civilian employees are dismissed from the Army (Wehrmacht).
May13, 1933 The state of Prussia-decrees that Jews may only change their name to other Jewish names.
June 30, 1933The Nazi leadership in the Allenstein district forbids all party members from entering bars frequented by Jews.  This also pertains to cafés and restaurants, but not to hotels.
July 18, 1933The Nazi "Farmers' Chief" in Būtow forbids the farmers of his county from selling their products to Jewish traders.
August 16, 1933 The import and sale of foreign Jewish newspapers is forbidden
September 5, 1933 General Synod of the old-Prussian Union decrees that "non-Aryans" cannot be appointed as clergymen and officials in the church administration. This also pertains to the husbands of non-Arian women.
November 27, 1933 The Reich Interior Ministry forbids the listing of Jewish holidays on office calendars.
December 1, 1933 The Association of Retail Traders in Frankfurt forbids Jewish shops from using Christian symbols during Christmas season sales.
March 5, 1934 The Reich Propaganda Ministry forbids the appearance of Jewish actors. 
April 17, 1934 In Prussia, "non-Aryans" and the spouses of "non-Aryans" no longer may receive concessions from pharmacies.
June 21, 1934 The Hessian Education Ministry excludes the Old Testament from the Protestant religious educational curriculum, and replaces with additional passages from the New Testament.
December 26, 1934 The Reich Interior Ministry declares that hostile activities against Jews by unauthorized persons.
February 10, 1935 The Secret State Police (Gestapo) forbids all Jewish meetings which propagandize for the continuing stay of Jews in Germany.
April 11, 1935 Hitler's Deputy, Rudolph Hess, decrees members of the Nazi party must not have any personal contact with Jews.
June 11, 1935 The Prussian Interior Ministry Signs decrees that, because of impending Olympic games in Berlin, signs saying "Jews not welcome" should be removed from major avenues.
August 17, 1935 The Gestapo confiscates the membership lists of all Jewish organizations in order to compile a comprehensive register of Jews living in Germany (Judenkarten).
September 15, 1935 The "Reich Citizenship Law" restricts German citizenship to persons of German or "kindred" blood.  Non-Germans are deprived of civil rights.
September 15, 1935 The "Law for the Protection of German blood and German honor" forbids marriages and extramarital sexual intercourse between Jews and citizens of German or "kindred" blood. Jews are forbidden to employ in their household German women younger than 45 years of age. Finally, Jews are forbidden to fly the national flag or display the Reich colors.
September 18, 1935 The Gestapo rules that people guilty of "race defilement" (intermarriage or sexual relations between Jews and Germans) shall be confined to a concentration camp.
September 28, 1935 The Mayor of Königsdorf, a village in Bavaria, decrees that cows purchased directly or indirectly from Jews may not be inseminated by the common village bull.
October 17, 1935 Reich Chamber of Film decrees that Jewish owners of movie theaters must sell their theaters to Aryans by December 10, 1935.
December 24, 1935 The Reich Propaganda Ministry decrees that the names of Jewish soldiers should no longer be included on memorials for the dead of World War One.
November 4, 1935 Reich Education Ministry imposes a hiring freeze on new Jewish teachers for Jewish schools.
November 14, 1935 In a supplemental decree to the "Reich Citizenship Law," the Reich Interior Ministry defines a Jewish Mischling (person of mixed blood) as anyone who is descended from one or two Jewish grandparents. A grandparent is considered Jewish if he or she belonged to the Jewish religious community. A full-blooded Jew is anyone descended from at least three Jewish grandparents.
November 26, 1935 In a supplemental decree to the "Law for the Protection of German Blood," the Reich Interior Ministry defines replaces term non-Aryan with the word "Jew". The decree further defines the terms 'Jew,' "first degree Mischling," "second degree Mischling, and person of German blood.
December 17, 1935 The Reich Interior Ministry declares that racial affiliation must be emphasized in all reports to the press about crimes committed by Jews.
December 16, 1935 The Gestapo forbids Jews from receiving licenses to carry firearms.
December 1935 The President of the Reich Supreme Court decrees that German judges may not cite legal commentaries or treatises of Jewish authors.
February 8, 1936 The Gestapo bans the "Association of Jews Faithful to the Torah," as it cannot promote the emigration of Jews and is likely to impede the supervision of Jews.
April 2, 1936 The Reich Justice Ministry declares its intention to enforce more severely the 'Law for the Protection of German Blood."
June 18, 1935 The Reich Education Ministry imposes restrictions on the ability of Jewish medical students to perform certain gynecological examinations on German women.
June 29, 1936 The Mayor of Düsseldorf decrees that Jews will not be admitted to municipal hospitals, and will only be treated as out-patients.
August 31, 1936 The Reich Finance Ministry announces that religious affiliation must be indicated on tax forms.
October 4, 1936 RMI The conversion of Jews to Christianity has no relevance with respect to the question of race. The possibility to hide one's origin by changing one's religious affiliation will entirely vanish as soon as the offices for racial research begin their work.
March 18, 1937 The Gestapo orders ongoing, strict surveillance of the activities of assimilated Jews must, especially the activities of the Centralverein (Central Association) and the Alliance of Jewish Front-line Soldiers.
April 15,1937 The Reich Education Ministry decrees that Jewish university students will not be admitted to doctoral exams.
June 8, 1937 Reich Postal Ministry forcibly retires all postal officials whose spouses are not of purely Aryan origin.
June 23, 1937 To obtain a low-interest home loan newly married couples must prove that their grandparents do not belong to the Jewish religion and that their parents belong to the Christian faith.
September 27, 1937 Infertile women have the right to be examined at public expense, in order to determine whether their infertility can be remedied. The Reich Interior Ministry declares that Jewish women have no right for such an examination.
November 22, 1937 Due to foreign reports of atrocities against Jews, SS-Chief Heinrich Himmler decrees that Jews will not be released from the concentration camp of Dachau.
January 1, 1938 Jews cannot become members of the German Red Cross.
March 24, 1938 The Reich Interior Ministry forbids Jews to use governmental archives, except for the purpose of tracing their lineage or researching Jewish folklore (Jüdisches Volksturns).
April 26, 1938 As Chairman of the Four-Year-Plan, Hermann Göring orders all Jews must declare the value of on their entire domestic and foreign property and assets.
June 1, 1938 All Jews who have been sentenced to a prison term of more than one month or to a fine must be arrested and, without interrogation sent to a concentration camp.
June 14, 1933 Reich Economic Ministry endorses the quick elimination of Jews from industry and Commerce.
August 17, 1938 Starting January 1,1939, Jews lacking an identifiably Jewish first name must adopt the middle name must adopt the names "Israel" and "Sara."
October 5, 1938 The Reich Interior Ministry invalidates all German passports held by Jews.  Jews musts surrender their old passports, which will become valid only after the letter "J" has been stamped in them.
November 9, 1938 The Gestapo informs all local state police offices of anti-Jewish actions which will take place all over Germany (the "Night of Broken Glass'). Local police must not be prevent these actions. The arrest of 20-30,000 Jews in the Reich must be prepared; especially rich Jews are to be targeted.
November 9, 1938 The chief of the SA commands that all Jewish shops must be immediately destroyed by SA-men in uniform (the "Night of Broken Glass").  The press should be informed. Synagogues must be put on fire immediately, Jewish symbols must be secured.  Firebrigades must only protect Aryan residencies, but also adjacent Jewish residencies, though Jews must be expelled, because Aryans will move into them shortly.
November 10,1938 SS-Chief Heinrich Himmler orders that the "Night of Broken Glass" must not endanger German life and property and forbids the destruction or looting of Jew apartments. Arrested Jews will be housed in concentration camps.
November 10, 1938 The Berlin Gestapo reports the availability of room for 30,000 Jews in the concentration camps of Dachau, Buchenwald and Saschsenhausen.
November 12, 1938 Hermann Göring decrees that all damage resulting from the "Night of Broken Glass" must be removed by Jewish shopkeepers and tradesmen. The costs of repair must be borne by the Jewish proprietors.
November 12, 1938 Hermann Göring forbids Jews from operating retail trades, mail order, firms, or workshops for skilled labor, effective January 1, 1939.
November 12, 1932 Security Police Chief Reinhard Heydrich forbids the restoration of synagogues damaged or destroyed during the "night of Broken Glass."
November 12, 1938 President of Reich Chamber of Culture forbids Jews from attending theaters, movies, concerts, art exhibitions, etc.
November 12, 1238 Hermann Göring imposes a fine of 100,000,000 Reichsmark on the entire Jewish population of Germany.
November 15, 1938 The Reich Education Ministry expels all Jews from German schools. 
November 29, 1938 Jews are forbidden to keep carrier pigeons.
December 3,1938 SS-Chief Heinrich Himmler revokes the driver's licenses and truck registration cards held by Jews.
December 5, 1938 In order to prevent the flight of capital owned by Jews, the Reich Economics Ministry freezes all Jewish property and assets.
December 14, 1938 Hermann Göring forbids all unauthorized activity against Jews. All local and state governments must first submit new laws against Jews for Göring's approval.
December 21, 1938 Jewish women may not be certified as midwives.
January 21, 1939 The Gestapo releases all Jews under the age of 18 to were arrested during the "Night of Broken Glass" from imprisonment in concentration camps.
March 15, 1939 SS-Chief Heinrich Himmler bans the unauthorized emigration of Jews.  Illegal refugees and their helpers are to be arrested and send to concentration camps.
March 25, 1939 Jews may not become members of the Hitler Youth. Persons of mixed German-Jewish blood may be admitted.
July 12, 1939 When reporting on trials against Jews, newspapers should mention the names "Israel" and "Sara", so that the reader recognizes the defendants as Jews.
August 1, 1939 President of the German Lottery forbids the sale of tickets to Jews.
September 1, 1939 Local police stations impose a 8:00 p.m. curfew on Jews.
September 7, 1939 Security Police Chief Reinhard Heydrich orders the arrest of all Jews of Polish nationality living in Germany.
September 20,1939 Jews are forbidden to own radios. The regulation also applies to Germans living in Jewish households, and to persons of mixed German-Jewish blood.
September 21, 1939 Security Police Chief Reinhard Heydrich instructs SS and police units open ring in occupied Poland to assemble the Jewish population into urban ghettos and to create a governing Jewish Council for each ghetto.
September 26, 1939 The German governor of occupied Poland, Hans Frank, decrees that every Jew living in occupied Poland is subject to forced labor. For this purpose, the Jews will be organized into forced labor teams.
February 15,1940 The press is instructed to treat as confidential reports that 1,000 German Jews have been deported to Poland.
February 16, 1940 The Reich Interior and Justice Ministries declare that only Jewish men can be accused of the crime of "race defilement" (sexual relations between Jews and Germans).  The punishment of women for "race defilement" is prohibited.
March 11, 1940 The Reich Agriculture Ministry decrees that food ration cards for Jews must be marked with the letter "J."
April 10, 1940 SS-Chief Heinrich Himmler decrees that for the duration of the war, Jewish prisoners may not be released from concentration camps.
April 20, 1940 The German Army discharges from military service all "first degree Mischlinge" (people of mixed German-Jewish ancestry) and the husbands of Jewish women.
July 4, 1940 The Chief of Police in Berlin announces that the purchase of food for and by Jews in Berlin has to take place between 4:00 and 5:00 p.m.
July 19, 1940 The Reich Postal Ministry refuses telephone service to Jews.
February 21, 1941 Plans to establish a special location for Jewish cultural assets are given over to the Reich Chamber of the Arts.
May 20, 1941 In light of the impending "Final Solution of the Jewish Question" the Reich Security Police acts to prevent the emigration of German Jews from Belgium and France to other countries.
June 26, 1941 The Head of the Nazi Party Chancellery decrees that Jews may no longer receive additional ration cards for soap and shaving cream.
July 31, 1941 In accordance with the Hitler's edict of 1.24.39, Hermann Göring asks Security Police Chief Reinhard Heydrich to make all necessary preparations "for the complete solution of the Jewish question in the European territory under German control.
August 2,1941 President of the Reich Chamber of Literature bars Jews from all public libraries.
September 1941 The Head of the Nazi Party Chancellery orders that a repetition of the "Night of Broken Glass" should be avoided. It is below the dignity of the Nan movement, he announces, for its members to molest individual Jews.
September 1, 1941 Starting on September 25 1943, Jews older than 6 years of age are forbidden to appear in public without displaying the "Jewish Star" on their clothing.
September 18, 1941 The Reich Transportation Ministry decrees that Jews must receive police permission to leave their home towns or to use public transportation.
October 10, 1941 Field Marshal von Reichenau of the Army High Command announces that the goal of the German invasion of the Soviet Union "is the complete crushing of its means of power and the extermination of Asiatic influence in the European cultural region...Therefore the soldier must have full understanding for the necessity of a severe but just atonement on Jewish sub-humanity.
October 23, 1941 The Security Police forbid the emigration of Jews for the duration of the war.
October 24, 1941 Germans blood who publicly display friendly relationships to Jews will be taken into Security Police custody or, in more serious cases, sent for three months to a concentration camp.
October 24, 1941 The Chief of Police orders the deportation of 50,000 Jews from Germany, Austria and Bohemia to ghettos in the occupied East (Riga, Lodz, Kovno, and Minsk).
November, 13, 1941 The Security Police orders the confiscation of all typewriters, adding machines, duplicating machines, bicycles, cameras, and binoculars owned by Jews.
November 22, 1941 Jews may no longer receive compensation for personal injuries. This regulation does not pertain to Jews living in a mixed marriage.
December 12, 1941 Jews wearing the "Jewish Star" are forbidden to use public pay telephones.
February 14, 1942 The Head of the Nazi Party Chancellery orders that all bakeries and pasty shops must post signs saying that pastries may not be given away to Jews and Poles.
March 13, 1942 Jews must mark the entrance doors to their apartments with a black "Jewish Star."
March 14, 1942 According to the Nazi Party Jews are needed for work in the armaments industry.
March 16, 1942 The Dresdin Gestapo forbids Jews from buying flowers.
April 5, 1942 Local police chiefs, county heads, and mayors in the lower Rhine valley region are asked not to register the deportation of Jews, but simply to record them as "moved- address unknown" or "emigrated."
May 10, 1942 The Gestapo in Koblenz forbids romantic and sexual relations between male Jewish Mischlinge and German women.
May 13, 1942 The Mayor of Berlin orders that, for the purposes of allocating food ration cards, Gypsies are to be treated exactly as Jews.
May 17, 1942 The Reich Work Ministry decrees that regulations for the protection of pregnant and nursing mothers do not apply to Jews.
May 19, 1942 The Head of the Nazi Party Chancellery announces that Gypsies are to be treated as Jews in matters pertaining to labor and taxes.
June 9, 1942 Jews must surrender all dispensable clothing.
June 22, 1942 Jews may no longer receive food ration stamps for eggs.
August 24, 1942 Reich Association of Jews in the Rhineland forbids Jews to perform religious services during the Jewish High Holidays.
September 1, 1942 The estate of deceased concentration camp inmates is to be collected by the German government.
September 24, 1942 The Military High Command denies consent to marriages between soldiers and German women who had previously been married to Jews.
November 1942 SS-Chief Heinrich Himmler orders that all Jews in concentration camps within Germany property must be transferred to the concentration camps at Auschwitz and Majdanek in occupied Poland.
December 1942 On behalf of the German government, the Economic Ministry for the state of Württemberg orders the confiscation of all metal from Jewish cemeteries (including graves, fences, and gates).
February 26, 1943 Female German savants and ladies may no longer be employed in Jewish households or the households of persons of mixed German-Jewish blood.
April 29, 1943 The Head of Reich News Agency asks that the news media discuss the Jewish question continuously and without interruption.
July 11, 1943 The Head of the Nazi Party Chancellery forbids all public discussions of the "Final Solution."
January 27, 2944 The Security Police orders that all Jews who are subjects of Argentina must be deported under guard to Bergen-Belsen.
November 25, 1944 Copies of certificates of death for Jews are to be forwarded to the tax authorities.
February 16, 1945 The Reich Education Ministry orders the destruction of files which record anti-Jewish activities of the Nazi state, to prevent them from falling into enemy hands.

4.3 Lawful Barbarism Hypotheticals - Michael Bazyler 
Lawful Barbarism (Appendix 2) – Bazyler, Legal Rights - Gone Wrong, Role of Lawyers and Judges in the Holocaust, Lawful Barbarism, Professor Michael J. Bazyler
Question: What can be said about the marriage of a half-Aryan with a girl who has one Aryan parent, but whose Aryan mother converted to Judaism so that the girl was raised as a Jew?  What can be said, further, about the children of this marriage?
Answer:  The girl, actually half-Aryan, is not a Mischling, but is without any doubt regarded as Jewish in the sense of the law because she belonged to the Jewish religious community on the deadline date, i.e., 15th September 1935; subsequent conversion does not alter this status in any way.  The husband - a first degree Mischling is likewise regarded as a Jew since he married a statutory Jew.  The children of this marriage are in any case regarded as Jews since they have three Jewish grandparents (two by race, one by religion).  This would not have been different if the mother had left the Jewish community before the deadline.  She herself would have been a Mischling, but the children would still have had three Jewish grandparents.  In other words, it is quite possible that children who are regarded as Jews may result from a marriage in which both partners are half-Aryan.
Question:  A man has two Jewish grandparents, one Aryan grandmother and a half-Aryan grandfather; the latter was born Jewish and became Christian only later.  Is this 62 percent Jewish person a Mischling or a Jew?
Answer:  The man is Jew according to the Nuremberg Laws because of the one grandparent who was of the Jewish religion, this grandparent is assumed to have been a full Jew and this assumption cannot be contested.  So this 62 percent Jew has three full Jewish grandparents.  On the other hand, if the half-Aryan grandfather had been Christian by birth, he would not have been a full Jew and would not have counted at all for this calculation; his grandson would have been a Mischling of the First Degree.
4.4.  Resistance by Lawyers to Legal Barbarism

4.5. The Torture Memos: Civil Rights vs. National Security

4.5.1. Professor John Yoo: Los Angeles Times 2005

http://www.latimes.com/news/printedition/la-me-yoo16may16,1,2991859.story
Scholar Calmly Takes Heat for His Memos on Torture

By Maria L. La Ganga
Times Staff Writer

May 16, 2005

BERKELEY — John Yoo doesn't come across like a war criminal, though that's one of the more flamboyant charges leveled against the smooth young law professor from UC Berkeley's storied Boalt Hall.

With his even tones and calm demeanor, his natty suits and warm charm, the 37-year-old constitutional scholar is the embodiment of "reasonable," not the first person you'd expect to find at the heart of an international fight over terrorism, torture and the American way.

But while working for the Department of Justice after the Sept. 11 terrorist attacks, Yoo helped write a series of legal memos redefining torture and advising President Bush that the Geneva Convention does not apply to members of Al Qaeda and the Taliban.

Sen. Edward M. Kennedy (D-Mass.) demanded from the Senate floor last month that Yoo and other civilian officials be held accountable for their part in what he called the "torture scandal" over treatment of Iraqi detainees by American soldiers at Abu Ghraib prison in Iraq.

Legal scholar Scott Horton, president of the New York-based International League for Human Rights, called last month for Yoo and others to be investigated as war criminals for their part in drafting the memos.

And in a lengthy analysis to be published in the Columbia Law Review this fall, Jeremy Waldron, an author, scholar and Yoo's former colleague at the UC Berkeley School of Law, said that the "defense of torture" by Yoo and other prominent lawyers had caused "dishonor for our profession."

A year after the abuses at Abu Ghraib came to light, nearly a year after the torture memos were leaked, debate over how the U.S. government should treat its prisoners shows no sign of abating.

"If you read the history of philosophy from the Greeks to the present day, the question of when should we be willing to do something terrible in pursuit of some social good is always posed," said Martha Nussbaum, professor of philosophy and law at the University of Chicago. "It would surprise me very much that it would go away."

But as Yoo defends the memos in debates across the country, a measured messenger for some of the Bush administration's most controversial policies, he said he is surprised that "the issue has staying power."

Maybe, he said, it's because the fight against terrorism shows no sign of an end. Maybe it's because the government still does not know how best to battle the nation's new enemies.

"If [Democrat John F.] Kerry had won the presidency," Yoo said in a recent interview, "we'd still be trying to figure out what policies work against Al Qaeda and which ones to adopt."

The memos about the Geneva Convention and torture are probably the two most controversial documents Yoo worked on with a team of other lawyers when he was a deputy assistant attorney general with the Office of Legal Counsel from 2001 to 2003. The former bears Yoo's name; the latter, that of then-Assistant Atty. Gen. Jay S. Bybee, who now sits on the U.S. 9th Circuit Court of Appeals.

Some human rights advocates argue that the administration commissioned the memos to provide legal cover for increasingly coercive interrogation techniques used against suspected terrorists. Yoo vehemently denies such accusations. The administration has downplayed the memos' import and said that Bush never embraced the views of the lawyers who wrote them. 

At the Council on Foreign Relations and West Point, at Columbia Law School and at his own leafy, liberal campus, Yoo argues that the world as America knew it ended on Sept. 11, 2001, and that the rules of war have changed because the enemy has changed.

"Al Qaeda as a non-state terror organization is not covered" by laws, such as the Geneva Convention, that are honored when the United States fights a bona fide state, Yoo argued earlier this month during a debate at Berkeley. Thus, "our leaders have the option to decide what system ought to apply." 

The debate was a two-on-one bruising in front of an audience that politely applauded Yoo while cheering his detractors, an event in which a law student dressed as an Iraqi torture victim greeted spectators with a sign that read, "War criminal John Yoo facilitated torture: He belongs in a prison not a law school."

But a funny thing happened near the end of the forum. Tom Farer, dean of the Graduate School of International Studies at the University of Denver, was deep into a verbal salvo when he exhausted his allotted time but not his argument. Yoo gave up one of his own precious minutes so that Farer could continue pummeling him.

"John cedes a minute," Farer said with a smile before launching back into his attack. "John is a mensch." 

Farer would find little argument, at least on that point. Yoo inspires deep loyalty in friends, mute collegiality in many fellow scholars ("You know, I'd really rather not talk about him") and an awkward mixture of kindness and dread in some of his most vocal critics. 

And although Boalt students circulated a petition last year demanding that Yoo recant his positions or resign, he also has charmed many of his liberal pupils with a ready classroom wit. Others have been disappointed after signing up for one of his courses so they could hear what a fire-breathing conservative actually sounds like only to find a mild-mannered professor at the lectern, accessible and friendly.

"A lot of the concern is that people think he's dead wrong," said Ralph Steinhardt, professor of law and international affairs at George Washington University. "But you have to understand, from a personal standpoint, he's a nice guy, has a good sense of humor, dresses nicely and is as smart as the day is long."

Naomi Roht-Arriaza, a professor of law and international human rights at UC Hastings College of the Law, said she "substantively disagrees" with Yoo's analysis of the Geneva Convention.

She also disagrees with a memo that he co-wrote redefining torture and reinterpreting laws against it. The memo argued that interrogation methods qualify as physical torture only if they inflict pain "of an intensity akin to that which accompanies serious physical injury such as death or organ failure."

"The reason why it was so upsetting to many of us was that what was presented as mainstream opinion [in the memos] was very far from mainstream opinion," Roht-Arriaza said. On the other hand, Yoo "comes off as very soft-spoken and very reasonable…. No horn. No tail."

A Korean immigrant who came to this country with his parents when he was 3 months old, Yoo has been a prolific writer of journalism and scholarship since his undergraduate days on the Harvard Crimson. He is a regular contributor to the opinion pages of major newspapers, including the Los Angeles Times, New York Times and Wall Street Journal.

Yoo began teaching constitutional and international law at UC Berkeley in 1993. But he has spent many of the subsequent years bouncing back and forth between academia and government. Shortly after Yoo took the Berkeley job, Supreme Court Justice Clarence Thomas tapped him for a clerkship.

When his clerkship with Thomas ended, he headed to the U.S. Senate Committee on the Judiciary, where he served as general counsel and helped Sen. Orrin G. Hatch (R-Utah) with his speeches. Hatch describes Yoo as "a terrific human being." Yoo calls Hatch "a genuine softie."

Yoo completed a public service trifecta — working in all three branches of government — with a stint in the Office of Legal Counsel, part of the Department of Justice overseen by then-Atty. Gen. John Ashcroft, before returning to Boalt Hall last year.

It was there in the uncertain months after Sept. 11 that Yoo worked on the memos that transformed him from a rising star in conservative legal circles to a lightning rod for international controversy.

Studying law at Yale University, Yoo had specialized in "two areas that interested me and not others": war powers and the original understanding of the role of judges. "Part of the reason you pick ones like that when you're starting out is [that] they're not crowded with other scholars," Yoo said.

But those choices put him at the center of some of the major issues of the new millennium. Franklin Zimring, a fellow law professor at Boalt Hall, said, "At the moment, John's Washington career probably merits two footnotes in American history…. For those of my colleagues who voted for [Democrat George] McGovern, which of the two they'd consider most problematic would be hard to identify."

The first, Zimring said, was the 2000 presidential election stalemate. Shortly after the legal impasse began, Yoo wrote op-ed articles in favor of Supreme Court intervention. Yoo said that it would be a one-time action that would appropriately end a "bizarre" dilemma without "federalizing a whole area of life." 

The second? The torture memos, which were reported for the first time in Newsweek last May, causing a fast and furious debate throughout the country, in the legal profession and on Yoo's campus.

In addition to the Boalt Hall petition, many law students and their family members wore armbands at graduation protesting Yoo's writings as deputy assistant attorney general. A month later, anti-Yoo demonstrators marched in downtown Berkeley. 

Another campus petition came to his defense, charging that the furor over the memos was an assault on Yoo's academic freedom.

Yoo was asked to speak in February at UC Irvine as part of the Chancellor's Distinguished Fellow Series. Nearly 500 people signed a yet another petition demanding that Chancellor Ralph Cicerone withdraw his invitation and "stand up for justice and the rule of law in the United States and around the world."

A police escort whisked Yoo out of the Irvine engagement. Later that week, he was a no-show at a Berkeley debate on the memos because campus police had warned him of concerns about security.

"I'd never received a call from a police officer at Berkeley before," Yoo said. "I didn't want my speaking at an event to lead to anything unfortunate happening to someone."

Many legal scholars and human rights activists — along with Berkeley students — draw a straight line linking the memos and alleged prisoner abuses in Iraq and Afghanistan and at Guantanamo. Yoo argues that they do not understand how government really works.

"It's a stretch to say that a very limited, tightly held memo somehow translated into orders that soldiers on the ground violated human rights," Yoo said. "That's the difference between law and policy."

To his critics, such an argument is disingenuous, but Yoo continues to defend the memos because he feels "some sense of obligation to explain to the public why government reached some of the conclusions it did."

"No one goes into government wanting to address these kinds of questions," he said. "But we were attacked on Sept. 11 with devastating results. Our government has to think about these things in order to protect the country."

*
Redefining torture after Sept. 11, 2001

John Yoo helped Justice Department attorneys write a series of legal opinions that came to be known as the torture memos. The opinions helped guide the Bush administration in its treatment of detainees. Some memos bear Yoo's name. Others were signed by his superiors. Some excerpts:

Sept. 25, 2001: "The president may deploy military force preemptively against terrorist organizations or the states that harbor or support them, whether or not they can be linked to the specific terrorist incidents of Sept. 11."

Jan. 9, 2002: "We conclude that neither the federal War Crimes Act nor the Geneva Conventions would apply to the detention conditions in Guantanamo Bay, Cuba, or to trial by military commission of Al Qaeda or Taliban prisoners."

Aug. 1, 2002: "Severe pain is generally of the kind difficult for the victim to endure. Where the pain is physical, it must be of an intensity akin to that which accompanies serious physical injury such as death or organ failure."

Aug. 1, 2002: "Finally, even if an interrogation method might violate Section 2340A [of Title 18 of the United States Code], necessity or self-defense could provide justifications that would eliminate any criminal liability."

Source: "The Torture Papers: The Road to Abu Ghraib." edited by Karen J. Greenberg and Joshua L. Dratel 

Los Angeles Times

Chapter 5: Criminal Law: Prosecution of Nazi War Criminals After WWII

5.1  Nuremberg Trial – Introduction and Documents

5.1.1 How the Nazi Trials Helped Spawn Modern Justice
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URL: http://www.spiegel.de/international/0,1518,385509,00.html 

60 Years after Nuremberg 

How the Nazi Trials Helped Spawn Modern Justice 

The idea of achieving peace through justice rose out of the ruins of Germany 60 years ago and made its way around the world. In Nuremberg, the Nazi elite were made to answer for their crimes. The trials also ushered in an era of modern international law. 

The new center of international criminal law stands on the outskirts of The Hague, already visible as one approaches from the motorway-- a striped cube, slammed down between white office blocks. It's the central nervous system of the International Criminal Court, the world's court. The court, which is soundproofed, bombproofed and everything else imaginable, is currently preparing for its first trial -- the prosecution of the leaders responsible for the bloody mass slaughter that came to characterize nearly 20 years of civil war in Uganda.  

It took 60 years for international justice to come this far. The root idea of bringing statesmen and military leaders before an international court of law when they infringe the basic rules of civilized life had its origins in the Nuremberg trials. The inaugural trial of the leading, surviving perpetrators of Nazi terror commenced on Nov. 20th, 1945. 

Indeed, Nov. 20 is the anniversary of an idea which traversed the world. The name "Nuremberg" is synonymous with both. Nuremberg played host to the Reich's political conventions -- a government that brought death, ruin and barbarism to Europe. But it was also in Nuremberg that the victorious Allied Forces dealt with the defeated power. In the history of man, their bold actions were wholly without precedent. There was no bloodbath, no peace treaty -- instead, there was a trial -- call it peace through justice. 

The Allies' litigation against 23 "major war criminals" -- including Reichsmarshall Hermann Göring, Foreign Minister Joachim von Ribbentrop and Hitler's secretary Martin Bormann -- lasted for over a year and culminated in 12 death sentences. Göring avoided his scheduled execution by swallowing a cyanide pill, Bormann disappeared without trace and 10 others were hanged. The executioners scattered their ashes disposed of in the Isar River in Munich. No trace should remain of the Nazi regime. 

Justice, a living memorial to peace 

Peace followed. But was there justice as well? It was the "justice of the victors" the German governments argued -- and to this day they still have not recognized the judgment as legally binding. But now, with war back on the agenda -- pushed back to the center of the political debate following the genocide in the Balkans, in Africa and Latin America -- many people have gone back to read the transcripts of the Nuremberg trials all over again. Peace through justice could just be the saving grace in an age in which wars, civil wars and terrorism have become so difficult to tell apart. In addition to charging and punishing the war of aggression as "greatest of all crimes," the prosecutors at Nuremberg also branded the terror of the war of extermination "a crime against humanity," the first time the phrase was used. 

Sixty years on, "Nuremberg" has taken on the significance of a memorial for many. Every year, 20,000 visitors pack into historic courtroom No. 600 in Nuremberg's Palace of Justice. United States citizens are no longer active as attorneys here -- instead they serve as tour guides.  

It's a pretty colorful place. Big letters behind the magistrates' table in Room 600 boast of the "Texas Bar," which offers "Beer tonight" for half a deutsche mark. When the United States' chief prosecutor Robert H. Jackson flew into Nuremberg for the first time, a few weeks before the trial was due to start, on the way to undertaking the most important task of his life, he found that the GIs had made themselves right at home in the Palace of Justice. Jackson's team had architects and construction experts flown in swiftly from Washington to transform the shabby old building into a space with a sense of history in just a few weeks.  

The chamber was enlarged and windows were cut into the walls to enable camera teams to film the proceedings. Red and yellow lamps were installed at every seat for the benefit of the interpreters: red meant "stop", yellow indicated "please speak more slowly." An alarm system was wired into the media chamber. If it buzzed once, the proceedings were beginning; three buzzes meant "especially noteworthy statement." The Americans were real professionals. The victorious Allies may have decided at the London conference that the prosecution was the joint responsibility of the USA, Russia, England and France, but only the Americans had the money to furnish the Nuremberg world theater. And they had Jackson. 

The one-time attorney general in Washington was an ambitious man and an experienced expert in international law. Thanks to his work, the Nuremberg Trial would form the foundation for modern, international law. Before the Nuremberg trials, prosecuting what by then had become known as "crimes against humanity," had been left to the discretion of sovereign states and not the international community.  

A "crime of aggression" 

Despite considerable opposition, particularly from the Russians, the eloquent Washington lawyer succeeded in charging the Nuremberg Nazis of having committed a "Crime of Aggression." 

Shortly before 10 a.m. on Nov. 20, 1945, the elevator from the cellar began spitting out the defendants, in groups of three, into Room 600. A meticulously prepared international court of law awaited them. "Crime of Aggression," Chief Prosecutor Jackson bellowed at the defendant, blinded by bright spotlights. "Not guilty," Göring shouted back. Two hundred fifty journalists scribbled in their notepads. 

The four judges from the four prosecuting nations were enthroned on a podium with their four deputies. The Russian jurists wore chocolate brown uniforms, the Americans, English and French donned black robes. The heavy, gray satin curtains were drawn to keep out the November sky of the broken town and the room was furnished with dark wood panels. As the world watched, Jackson described the atmosphere to his team as "melancholy grandeur." 

His speech would be one of the most important in history. Tears were shed in the courtroom. And the following morning, Jackson's words would appear in newspapers all over the world. 

"The wrongs which we seek to condemn and punish have been so calculated, so malignant, and so devastating, that civilization cannot tolerate their being ignored, because it cannot survive their being repeated." 

Jackson read out reports of the raging of the SS in the conquered East. In one example, he described how 3,000 Jews had to be shot because "they had to be considered as the carriers of Bolshevik propaganda". He quoted from the chilling report by SS General Jürgen Stroop on the destruction of the Warsaw Ghetto -- "Countless numbers of Jews were liquidated in sewers and bunkers through blasting..." He read from a report which the defendant Alfred Rosenberg, Nazi ideologist and Reichsminister in the occupied territories, sent to Chief of Staff of the German High Command, the accused Wilhelm Keitel, stating that over 3 million Russians had perished: "A large number of them have starved, or died, because of the hazards of the weather." Fenced in with barbed wire and left without food, they had frozen to death. 

240 witnesses, 300,000 statements 

Then came the "most terrible crime of all," the war of aggression. Jackson quoted Hitler's speech from May 23, 1939: "It is a question of expanding our living space in the East. There is therefore no question of sparing Poland." Hitler had made it patently clear to many of the defendants that, for propaganda purposes, he would give provocation for war. "It will make no difference," he announced, "whether this reason will sound convincing or not. After all, the victor will not be asked whether he spoke the truth or not. The stronger is always right. We have to proceed brutally." 

Jackson trembled: "Civilization asks whether law is so laggard as to be utterly helpless to deal with crimes of this magnitude by criminals of this order of importance." Putting the rule to the test will take up 218 days in the courtroom, calling on 240 witnesses, 300,000 sworn declarations and 2,630 documents. 

The executions took place before a small gathering in the prison gymnasium behind the courthouse in the early hours of the morning of Oct. 16, 1946. There was no public audience, just a handful of official witnesses including the governor of Bavarian, Wilhelm Högner. With their hands tied behind their backs with black shoelaces, the delinquents' heads were covered with black hoods, the nooses pulled around their necks. 

The aroma of coffee, whisky and Virginia cigarettes lingered in the air. Very little was said. 

5.2. Charter of the International Military Tribunal at Nuremberg

I. CONSTITUTION OF THE INTERNATIONAL MILITARY TRIBUNAL (at Nuremberg)

Article 1.

In pursuance of the Agreement signed on the 8th day of August 1945 by the Government of the United States of America, the Provisional Government of the French Republic, the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the Union of Soviet Socialist Republics, there shall be established an International Military Tribunal (hereinafter called "the Tribunal'') for the just and prompt trial and punishment of the major war criminals of the European Axis. 

. . .

II. JURISDICTION AND GENERAL PRINCIPLES

Article 6.

The Tribunal established by the Agreement referred to m Article 1 hereof for the trial and punishment of the major war criminals of the European Axis countries shall have the power to try and punish persons who, acting in the interests of the European Axis countries, whether as individuals or as members of organizations, committed any of the following crimes. 

The following acts, or any of them, are crimes coming within the jurisdiction of the Tribunal for which there shall be individual responsibility: 

(a) CRIMES AGAINST PEACE: namely, planning, preparation, initiation or waging of a war of aggression, or a war in violation of international treaties, agreements or assurances, or participation in a common plan or conspiracy for the accomplishment of any of the foregoing; 

(b) WAR CRIMES: namely, violations of the laws or customs of war. Such violations shall include, but not be limited to, murder, ill-treatment or deportation to slave labor or for any other purpose of civilian population of or in occupied territory, murder or ill-treatment of prisoners of war or persons on the seas, killing of hostages, plunder of public or private property, wanton destruction of cities, towns or villages, or devastation not justified by military necessity; 

(c)CRIMES AGAINST HUMANITY: namely, murder, extermination, enslavement, deportation, and other inhumane acts committed against any civilian population, before or during the war; or persecutions on political, racial or religious grounds in execution of or in connection with any crime within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of the country where perpetrated. 

Leaders, organizers, instigators and accomplices participating in the formulation or execution of a common plan or conspiracy to commit any of the foregoing crimes are responsible for all acts performed by any persons in execution of such plan. 

Article 7.

The official position of defendants, whether as Heads of State or responsible officials in Government Departments, shall not be considered as freeing them from responsibility or mitigating punishment. 

Article 8.

The fact that the Defendant acted pursuant to order of his Government or of a superior shall not free him from responsibility, but may be considered in mitigation of punishment if the Tribunal determines that justice so requires. 

Article 9.

At the trial of any individual member of any group or organization the Tribunal may declare (in connection with any act of which the individual may be convicted) that the group or organization of which the individual was a member was a criminal organization. 

After the receipt of the Indictment the Tribunal shall give such notice as it thinks fit that the prosecution intends to ask the Tribunal to make such declaration and any member of the organization will be entitled to apply to the Tribunal for leave to be heard by the Tribunal upon the question of the criminal character of the organization. The Tribunal shall have power to allow or reject the application. If the application is allowed, the Tribunal may direct in what manner the applicants shall be represented and heard. 

Article 10.

In cases where a group or organization is declared criminal by the Tribunal, the competent national authority of any Signatory shall have the right to bring individual to trial for membership therein before national, military or occupation courts. In any such case the criminal nature of the group or organization is considered proved and shall not be questioned. 

Article 11.

Any person convicted by the Tribunal may be charged before a national, military or occupation court, referred to in Article 10 of this Charter, with a crime other than of membership in a criminal group or organization and such court may, after convicting him, impose upon him punishment independent of and additional to the punishment imposed by the Tribunal for participation in the criminal activities of such group or organization. 

Article 12.

The Tribunal shall have the right to take proceedings against a person charged with crimes set out in Article 6 of this Charter in his absence, if he has not been found or if the Tribunal, for any reason, finds it necessary, in the interests of justice, to conduct the hearing in his absence. 

. . .

VI. JUDGMENT AND SENTENCE

. . . 

Article 27.

The Tribunal shall have the right to impose upon a Defendant, on conviction, death or such other punishment as shall be determined by it to be just. 

Article 28.

In addition to any punishment imposed by it, the Tribunal shall have the right to deprive the convicted person of any stolen property and order its delivery to the Control Council for Germany. 

Article 29.

In case of guilt, sentences shall be carried out in accordance with the orders of the Control Council for Germany, which may at any time reduce or otherwise alter the sentences, but may not increase the severity thereof. If the Control Council for Germany, after any Defendant has been convicted and sentenced, discovers fresh evidence which, in its opinion, would found a fresh charge against him, the Council shall report accordingly to the Committee established under Article 14 hereof, for such action as they may consider proper, having regard to the interests of justice. 

5.3. Court TV Nuremberg Overview
5.3.1. The Creation of the Tribunal and the Law Behind It
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The Creation of the Tribunal and the Law Behind It

Creation of the International Military Tribunal 

During World War II, the Allies and representatives of the exiled governments of occupied Europe met several times to discuss post-war treatment of the Nazi leaders. Initially, most of the Allies considered their crimes to have been beyond the scope of human justice -- that their fate was a political, rather than a legal, question. 

Winston Churchill, for example, said in 1944 that they should be "hunted down and shot." The French and Soviets also supported summary executions. The Americans, however, pushed for a trial. (A faction within the U.S. government led by Secretary of War Henry L. Stimson had won a domestic battle over the U.S. position on punishment of the Nazis. The other faction, led by Henry Morgenthau, the Jewish secretary of the Treasury, supported a harsh plan designed to prevent Germany from ever rising again as an industrial power.)

In August 1945, the British, French, Americans and Soviets, meeting in London, signed the agreement that created the Nuremberg court, officially the International Military Tribunal, and set ground rules for the trial. The London Charter of the International Military Tribunal, was named to avoid using words such as "law" or "code" in an effort to circumvent the delicate question of whether the trial would be ex post facto.

The London Charter set down the rules of trial procedure and defined the crimes to be tried. (It did not define the term "criminal organizations," although six organizations were indicted under the charter.)

The defendants were charged not only for the systematic butchering of millions of people, but also for planning and carrying out the war in Europe. 

The Law 

The International Military Tribunal combined elements of Anglo-American and civil (continental) law. Defendants' rights and the rules of evidence differed in several ways from those in American courtrooms: 

In contrast to the U.S. system, in which the prosecutors must show evidence suggesting there is probable cause to try a defendant, civil law requires that all proof be presented with the indictment. At the International Military Tribunal, some of the proof was presented at the time of indictment, some was not.

In contrast to U.S. practice, defendants were permitted to give unsworn statements at the end of the trial.

Hearsay evidence was allowed. This often came in the form of statements by individuals not called as witnesses. The statements were read by prosecutors; defendants, on cross examination, were asked to respond to incriminating allegations. In U.S. courts, unlike at Nuremberg, the accused have the right to confront and question his accuser. At Nuremberg, evidence merely had to be "probative" to be admitted.

The London Charter did not create a right to a jury trial.

There was no right to appeal and no court to which the defendants could appeal. The defendants could ask the Control Council of Germany -- the Allied occupation government, to reduce or change their sentences, and those who were found guilty did seek clemency from the Control Council. Their request was rejected and ten of the eleven defendants who received death sentences were hanged two weeks later. (The eleventh, Hermann Goering, committed suicide several hours before he was to be hanged.)

The defendants had a right to an attorney of their choice, although they could represent themselves if they wanted (none chose to do so). The four prosecuting nations paid the attorneys' fees.

The defendants also had a right to present evidence in their own defense and to cross-examine any witnesses against them.

The law of the London Charter was arguably ex post facto. 

5.3.2. Who's Who
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Who's Who

The major participants in the Nuremberg war crimes trial.

John Harlan Amen 

U.S. colonel, associate trial counsel, head of interrogations.

William Baldwin 

Assistant U.S. prosecutor.

Murray Bernays 

War Department lawyer who drafted the initial proposal for prosecuting international war criminals.

Francis Biddle 

Former U.S. Attorney General, American justice on the court.

Sir Norman Birkett 

Alternate British justice on the court.

Martin Bormann 

Secretary to Hitler, tried in abstentia.

Rudolf Dix 

Defense counsel for Hjalmar Schacht.

Thomas J. Dodd 

Associate and later deputy U.S. prosecutor.

Karl Donitz 

Supreme Commander of the German Navy.

Henri de Vabres Donnedieu 

French justice on the court.

Franz Exner 

Defense counsel for Alfred Jodl.

Robert Falco 

Alternate French justice on the court.

Hans Flachsner 

Defense counsel for Albert Speer.

Hans Frank 

Governor-General of occupied Poland.

Wilhelm Frick 

Nazi Minister of the Interior.

Hans Fritzche 

Ministerial Director and head of the radio division in the Nazi Propaganda Ministry.

Walther Funk 

President of the Reichsbank.

Hermann Goering 

Reichsmarschall, Chief of the Air Force.

Whitney Harris 

Assistant U.S. prosecutor.

Rudolf Hess 

Deputy to Hitler.

Heinrich Himmler 

Reichsfuher, head of the SS.

Rudolf Hoess 

Commandant of Auschwitz.

Martin Horn 

Second defense counsel for Joachim von Ribbentrop.

Robert Jackson 

Chief U.S. prosecutor.

Alred Jodl 

Operations chief of the German armed forces.

Ernst Kaltenbrunner 

Head of the Nazi security apparatus, second to Himmler in the SS.

Kurt Kauffmann 

Defense counsel for Ernst Kaltenbrunner.

Wilhelm Keitel 

Field marshal, chief of staff of the German armed forces.

Daniel Kiley 

Office of Strategic Services officer, architect who restored the Palace of Justice.

Otto Kranzbuehler 

German Navy judge, defense counsel for Karl Donitz.

Thomas Lambert 

Assistant U.S. prosecutor.

Sir Geoffrey Lawrence 

British justice and president of the court.

Robert Ley 

Head of the German Labor Front.

Daniel Margolies 

Assistant U.S. prosecutor.

Otto Nelte 

Defense counsel for Wilhelm Keitel.

Konstantin von Neurath 

Germany's foreign minister before Joachim von Ribbentrop, protector of Bohemia and Moravia.

Ion Timofeevich Nikitchenko 

Major general of jurisprudence, Soviet justice on the court.

Otto Ohlendorf 

SS general.

Franz von Papen 

German chancellor before Hitler, vice chancellor under Hitler.

John Parker 

Alternate U.S. justice on the court.

V.Y. Pokrovsky 

Deputy Soviet prosecutor.

Erich Raeder 

Commander in chief of the German Navy.

Joachim von Ribbentrop 

Nazi foreign minister.

Gunther von Rohrscheidt 

First defense counsel for Rudolf Hess.

Alfred Rosenberg 

Nazi minister for the Occupied Eastern Territories.

James Rowe 

Legal advisor to Francis Biddle.

Roman Rudenko 

Chief Soviet prosecutor.

Fritz Sauckel 

German labor leader

Fritz Sauter 

First defense counsel for Joachim von Ribbentrop, also counsel for Walther Funk and Baldur von Schirach.

Hjalmar Schacht 

President of the Reischsbank prior to Walther Funk.

Baldur von Schirach 

Head of the Hitler Youth.

Alfred Seidl 

Second defense counsel for Rudolf Hess, also defense counsel for Hans Frank.

Arthur Seyss-Inquart 

Nazi commissar of occupied Holland.

Sir Hartley Shawcross 

British prosecutor.

Albert Speer 

Minister of Armaments and War Production

Drexel Sprecher 

Assistant U.S. prosecutor, later prosecutor at subsequent war crimes trials.

Otto Stahmer 

Defense counsel for Hermann Goering.

Robert Stewart 

U.S. major, legal advisor to alternate justice John Parker.

Robert Storey 

U.S. colonel, head of the U.S. prosecution team under Robert Jackson.

Julius Streicher 

Editor of the newspaper Der Sturmer.

Telford Taylor 

U.S. general, prosecutor of the High Command case, later chief prosecutor at subsequent trials.

Alexander Volchkov 

Alternate Soviet justice.

Herbet Wechsler 

Chief legal advisor to American justice Francis Biddle.

5.3.3. The Indictments
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The Indictments

In early October 1945, the four prosecuting nations -- the United States, Great Britain, France and Russia -- issued an indictment against 24 men and six organizations. The individual defendants were charged not only with the systematic murder of millions of people, but also with planning and carrying out the war in Europe.

Twenty-one of the indicted men eventually sat in the dock in the Nuremberg courtroom. One of those named, labor leader Robert Ley hanged himself before the trial began. Another, the industrialist Gustav Krupp, was judged too frail to stand trial. Martin Bormann, who as Adolf Hitler's private secretary was one of the most powerful Nazi leaders, was nowhere to be found. He was tried in absentia and sentenced to hang if he should ever turn up. Bormann apparently died as the Soviets entered Berlin -- his remains were identified there in 1972 and he was declared dead by a German court the following year.

Lt. Col. Murray Bernays, an attorney in the U.S. War Department who collected evidence on crimes committed against GIs, had devised a scheme to try the Nazis as conspirators in waging aggressive war and to try Nazi organizations as a means of reaching hundreds of thousands of members. His ideas were promoted by Secretary of War Henry Stimson and eventually incorporated into the indictment.

The Indictment of Nazi Organizations 

The indictment of Nazi organizations was designed to deal with the problem of what to do about the hundreds of thousands of people who had been members of organizations such as the SS and the Gestapo. The idea was to find them to have been criminal organizations, then hold hearings to determine the extent to which a member was guilty.

At the conclusion of the trial against the 21 individuals, the International Military Tribunal spent a month hearing testimony about the organizations.

The indictment of the organizations, however, raised a fundamental legal question: the legitimacy of creating a system of guilt by association. Although members of the criminal organizations were later tried by German denazification courts set up by the U.S. occupation government, no one was ever punished solely on the basis of the tribunal convictions.

Three of the six indicted organizations were found guilty. They were: the SS, the Gestapo and the Corps of the Political Leaders of the Nazi Party.

Three of the organizations were not convicted. They were: the SA (Hitler's street thugs, known as brownshirts, whose power had dwindled in the 1930s); the Reichsregierung (Reich Cabinet) and General Staff and High Command of the German Armed Forces. The latter two organizations were determined to cover relatively few members so that it was deemed better to deal with them as individuals.

The Charges 

The four powers divided the prosecution work, giving the United States the complicated and most difficult job of proving Count One -- the conspiracy charge.

Count One: Conspiracy to Wage Aggressive War 

The "common plan or conspiracy" charge was designed to get around the problem of how to deal with crimes committed before the war. The defendants charged under Count One were accused of agreeing to commit crimes.

The concept of conspiracy was not a part of continental law, and remained controversial throughout the trial.

Some historians have argued that this count caused prosecutors to over-emphasize the coherence of Nazi policymaking. It also gave the defense an additional reason to emphasize the confused Nazi command structure and allowed the defendants to buttress their contentions of ignorance of the regime's brutality.

Count Two: Waging Aggressive War, or "Crimes Against Peace" 

This evidence was presented by the British prosecutors and was defined in the indictment as "the planning, preparation, initiation, and waging of wars of aggression, which were also wars in violation of international treaties, agreements, and assurances."

This charge created problems for the prosecutors. Although Hitler had clearly waged an aggressive war, beginning with the invasion of Poland in 1939, Count Two was based on allegations that the Germans had violated international agreements such as the Kellogg-Briand Pact of 1928. Signatories to that agreement had renounced war as an instrument of national policy (as opposed, say, to defensive war), but the pact did not define "aggressive war" and did not spell out the penalties for its violation.

(The Anschluss and the invasion of Czechoslovakia were not held to be aggressive wars because Hitler had manipulated the political situation in each nation in order to avoid an invasion.)

The Soviet Union also had broken the Kellogg-Briand Pact by invading Finland, Poland and the Baltics, and had schemed with Hitler to sign the Nazi-Soviet Non-Aggression Pact in 1939 (which secretly divided Poland). 

Robert Jackson, the chief U.S. prosecutor, wanted the International Military Tribunal to create new international law that would outlaw aggressive war. Clearly, the premise that it is possible to outlaw war is a questionable one.

Count Three: War Crimes 

The Russian and French prosecutors presented evidence on atrocities committed in the East and West, respectively.

Count Three was intended to deal with acts that violated traditional concepts of the law of war -- e.g. the use of slave labor; bombing civilian populations; the Reprisal Order (signed by Field Marshal Wilhelm Keitel, a defendant, this order required that 50 Soviet soldiers be shot for every German killed by partisans); the Commando Order (issued by Keitel, it ordered that downed Allied airmen be shot rather than taken captive).

The violations of international law under Count Three were more clearly rooted in precedent than the other counts.

International laws of war had developed during the 18th and 19th centuries. The Hague Conventions of 1899 and 1907 dealt with the conduct of war by outlawing certain types of weapons (dum-dum bullets, poison gas) and outlining treatment of POWs and civilians. The Geneva Conventions of 1864 and 1906 dealt with treatment of the sick and wounded. (After 1929, the treatment of POWs was promulgated by the Geneva Convention.) Naval law developed separately and originally dealt with problems of piracy, rescue, false flags and the like. 

War crimes were defined under the London Charter (the document drafted by the Allies before the trial began) as "murder, ill treatment or deportation to slave labor or for any other purpose of civilian population or in occupied territory, murder or ill-treatment of prisoners-of-war or persons on the seas, killing of hostages, plunder of public or private property, wanton destruction of cities, towns, or villages or devastation not justified by military necessity."

Count Four: Crimes Against Humanity 

The Russians and the French again divided responsibility along East-West lines.

Count Four was applied to defendants responsible for the death camps, concentration camps and killing rampages in the East.

Initially, crimes against humanity were understood to be crimes committed by a government against its own people, and there was some question as to whether the concept could be applied internationally. Their inclusion in the London Charter was a novel extension of the concept.

The London Charter defined these crimes as "murder, extermination, enslavement, deportation, and other inhumane acts committed against any civilian population before or during the war, or persecutions on political, racial, or religious grounds in execution of or in connection with any crimes within the jurisdiction of the International Military Tribunal, whether or not in violation of domestic law of the country where perpetrated."

Selection of Defendants 

The list of the accused was to some extent arbitrary. The defendants represented the major administrative branches of the Third Reich and included prisoners held by each of the four prosecuting nations. Apparently, little attention was paid to the availability of evidence against them. Attention was generally paid to how well known they were and how much power they had wielded. However, Hans Fritzsche, who was held by the Russians, had been a relatively minor official in Josef Goebbels' propaganda ministry but was included, along with Admiral Erich Raeder, to appease the Russians.

5.3.4. The Defendants
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The Defendants

On November 20, 1945, twenty-one Nazi defendants filed into the dock at the Palace of Justice in Nuremberg to stand trial for war crimes. Another defendant, Martin Bormann, was believed dead.

Karl Doenitz 

Supreme Commander of the Navy; in Hitler's last will and testament he was made Third Reich President and Supreme Commander of the Armed Forces 

Sentenced to 10 Years in Prison

Hans Frank 

Governor-General of occupied Poland 

Sentenced to Hang

Wilhelm Frick 

Minister of the Interior 

Sentenced to Hang

Hans Fritzsche 

Ministerial Director and head of the radio division in the Propaganda Ministry 

Acquitted

Walther Funk 

President of the Reichsbank 

Sentenced to Life in Prison

Hermann Goering 

Reichsmarschall, Chief of the Air Force 

Sentenced to Hang

Rudolf Hess 

Deputy to Hitler 

Sentenced to Life in Prison

Alfred Jodl 

Chief of Army Operations 

Sentenced to Hang

Ernst Kaltenbrunner 

Chief of Reich Main Security Office whose departments included the Gestapo and SS 

Sentenced to Hang

Wilhelm Keitel 

Chief of Staff of the High Command of the Armed Forces 

Sentenced to Hang

Erich Raeder 

Grand Admiral of the Navy 

Sentenced to Life in Prison

Alfred Rosenberg 

Minister of the Occupied Eastern Territories 

Sentenced to Hang

Fritz Sauckel 

Labor leader 

Sentenced to Hang

Hjalmar Schacht 

Minister of the Economics 

Acquitted

Arthur Seyss-Inquart 

Commisar of the Netherlands 

Sentenced to Hang

Albert Speer 

Minister of Armaments and War Production 

Sentenced to 20 Years in Prison

Julius Streicher 

Editor of the newspaper Der Sturmer, Director of the Central Committee for the Defence against Jewish Atrocity and Boycott Propaganda 

Sentenced to Hang

Constantin von Neurath 

Protector of Bohemia and Moravia 

Sentenced to 15 Years in Prison

Franz von Papen 

One-time Chancellor of Germany 

Acquitted

Joachim von Ribbentrop 

Minister of Foreign Affairs 

Sentenced to Hang

Baldur von Schirach 

Reich Youth leader 

Sentenced to 20 Years in Prison

5.3.5. The Trial's Legacy
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The Trial's Legacy

Fifty years ago this month, Associate United States Supreme Court Justice Robert Jackson made the opening statement in what would become known as the Nuremberg war crimes trial.

"The privilege of opening the first trial in history for crimes against the peace of the world imposes a great responsibility," Jackson told the International Military Tribunal. "The four great nations flushed with victory and stung with injury, stay the hand of vengeance and voluntarily submit their captive enemies to the judgment of the law.

"The crimes which we seek to condemn and punish have been so calculated, so malignant and so devastating, that civilization cannot tolerate their being ignored, because it cannot survive their being repeated," he said.

During the next ten months, prosecutors from the four victorious powers -- the United States, Great Britain, France and Russia -- presented their case against 22 Nazi leaders. In trying to fix German guilt, the prosecutors had charged the defendants with conspiring and launching aggressive war and committing war crimes and crimes against humanity. 

In the end, three of the defendants were acquitted. Eight received long prison sentences and the rest were sentenced to death. At 10:45 p.m. on October 15, 1946, Hermann Goering cheated the hangman with a cyanide capsule. Two hours later, the executions began.

The trial of Goering, Rudolf Hess, Albert Speer and the others was part show trial and part noble effort to create new international law in the face of crimes that negated civilization's progress. To some extent, it reflected the optimistic sentiments for world cooperation (which were rapidly eclipsed by the Cold War) that led to the creation of the United Nations. It was a political effort to find human-sized justice for crimes that were so hideous. 

This was the trial of the century. In the words of Norman Birkett, who served as a British alternate judge: it was "the greatest trial in history."

A Special Court TV Presentation 

Beginning November 13, 1995, Court TV broadcast 15 hours of Nuremberg. It was the most extensive coverage of the trial ever broadcast.

Some of the trial was filmed by the U.S. Army Signal Corps, Soviet cameramen and commercial newsreel companies such as Paramount and Universal. But there were many days when nothing was filmed.

A nearly complete record of the proceedings does exist on audio tape, recorded as it was spoken in the four languages of the trial - English, German, French and Russian. Court TV's broadcast supplemented selected portions of the existing film with audio tape. Where only audio exists, we added still photographs or film that was shot in the courtroom during that particular portion of the trial.

The cameras of the mid-1940s used 35 mm film on 10-minute reels. There were no zoom lenses, so cameramen used turret lenses that held close-up, normal and long lenses. Cameramen switched lenses while shooting and often did not focus after a lens change. The footage was shot and edited for newsreels that were shown in movie theaters, and choices about what was shot reflected the needs of the newsreel companies. The cameras often were placed at awkward angles to avoid disrupting the proceedings.

As stated earlier, the proceedings were held in four languages. All documents were to be translated and made available in each language, and a team of translators was employed. But the sheer volume of the material insured that the translators could not keep up.

The Legacy of Nuremberg 

In the view of most historians, Nuremberg's legacy is mixed. They are generally favorable to the attempt made by the Allies to bring some form of international judicial accounting for the horrors of the Nazi regime. To this day, Nuremberg remains the most thorough record of Hitler's rise to power, and the planning, launching and execution of World War II. As such, it was no small achievement, and one that was forged out of the chaos and rubble immediately following World War II.

But some argue that the International Military Tribunal was a victor's justice, and the trial has been criticized for a variety of reasons. The list of those accused was somewhat arbitrary. There also were basic misgivings. The accused had been charged with violations of international law, but such law was binding on nations, not individuals. Individuals, it was argued, could be brought to justice only under the laws of their own country, not on the basis of a new order established after a war. It may have been imperfect justice, but there was no alternative.

Nuremberg has never fulfilled its brightest promise -- a permanent international tribunal for war crimes. Various efforts have been made in the ensuing half century, but all have languished. Only recently, with the establishment of the U.N.'s International Criminal Tribunal that is addressing war crimes in the Former Yugoslavia and Rwanda, have the ideals set at Nuremberg taken a tangible form.

The final business of Nuremberg remains unfinished.

5.4. The Eichmann Trial in Israel
5.4.1. The Nazi and Nazi Collaborators (Punishment) Law of 1950

http://www.mfa.gov.il/MFA/MFAArchive/1950_1959/Nazis%20and%20Nazi%20Collaborators%20-Punishment-%20Law-%20571

The Nazi and Nazi Collaborators (Punishment) Law 1950 provides:

     (a) A person who has committed one of the following offences -

(1) done, during the period of the Nazi regime, in an enemy country, an act constituting a crime against the Jewish people;

(2) done, during the period of the Nazi regime, in an enemy country, an act constituting a crime against humanity;

(3) done, during the period of the Second World War, in an enemy country, an act constituting a war crime, 

is liable to the death penalty.

    (b) In this section - 

"crime against the Jewish people" means any of the following acts, committed with intent to destroy the Jewish people in whole or-in part :

(1) killing Jews;

(2) causing serious bodily or mental harm to Jews;

(3) placing Jews in living conditions calculated to bring about their physical destruction;

(4) imposing measures-intended to prevent births among Jews;

(5) forcibly transferring Jewish children to another national or religious group;

(6) destroying or desecrating Jewish religious or cultural assets or values;

(7) inciting to hatred of Jews;

"crime against humanity" means any of the following acts;

murder, extermination, enslavement, starvation or deportation and other inhumane acts committed against any civilian population, and persecution on national, racial, religious or political grounds;

"war crime" means any of the following acts;

murder, ill-treatment or deportation to forced labour or for any other purpose, of civilian population of or in occupied territory; murder or ill-treatment of prisoners of war or persons on the seas; killing of hostages; plunder of public or private property; wanton destruction of cities, towns or villages; and devastation not justified by military necessity.

2. If a person, during the period of the Nazi regime, committed in an enemy country an act by which, had he committed it in Israel territory, he would have become guilty of an offence under one of the following sections of the Criminal Code, and he committed the act against a persecuted person as a persecuted person he shall be guilty of an offence under this Law and be liable to the same punishment to which he would have been liable had he committed the act in Israel territory:

(a)  section 152  (rape, sexual and unnatural offences); 

(b)  section 153 (rape by deception);

(c)  section 157  (indecent act with force, etc.); 

(d)  section 188  (child stealing); 

(e)  section 212  (manslaughter);

(f)  section 214  (murder); 

(g)  section 222  (attempt to murder); 

(h)  section 235  (acts intended to cause grievous harm...);

(i)  section 236  (preventing escape from wreck); 

(j)  section 238  (grievous harm); 

(k)  section 240  (maliciously administering poison with intent to harm); 

(l)   section 256  (abducting in order to murder); 

(m) section 258 (abducting in order to subject person to grievous hurt); 

(n)  section 286 (robbery and attempted robbery); 

(o)  section 293  (demanding property with menaces with intent to steal).

Section 9 provides:

9. (a)  A person who has committed an offence under this Law may be tried in Israel even if he has already been tried abroad, whether before an international tribunal or a tribunal of a foreign state, for the same offence.

    (b)  If a person is convicted in Israel of an offence under this Law after being convicted of the same act abroad, the Israel court shall, in determining the punishment, take into consideration the sentence which he has served abroad.

Section 14 provides:

14.  A prosecution for an offence under this Law may only be instituted by the Attorney General or his representative.

Section 16 provides:

16.  In this law - 

"the period of the Nazi regime" means the period which began on ... (30th January, 1933) and ended on ... (8th May, 1945); 

"the period of the Second World War" means the period which began on ... (1st September, 1939) and ended on ...(14th August, 1945);

. . . 

"Axis state" means a state which during the whole or part of the period of the Second World War was at war with the Allied Powers; the period which began on the day of the beginning of the state of war between a particular Axis state and the first, in time, of the Allied Powers and ended on the day of cessation of hostilities between that state and the last, in time, of the Allied Powers, shall be considered as the period of war between that state and the Allied Powers; 

"enemy country" means - 

1.Germany during the period of the Nazi regime; 

2.any other Axis state during the period of the war between it and the Allied Powers;

3.any territory which, during the whole or part of the period of the Nazi regime, was de facto under the German rule as aforesaid;

4.any territory which was de facto under the rule of any other Axis state during the whole, or part of the period of the war between it and the Allied Powers, for the time during which that territory was de facto under the rule of that Axis state as aforesaid; 

5.4.2. The Banality of “the Banality of Evil”

http://www.latimes.com/news/opinion/commentary/la-op-cesarani16apr16,1,3116174.story
The banality of the `banality of evil'

By David Cesarani, DAVID CESARANI is research professor in history at Royal Holloway, University of London. "Becoming Eichmann: Rethinking the Life, Crimes and Trial of a 'Desk Murderer' " is to be published May 1. 
April 16, 2006 

Adolf Eichmann is an icon of the 20th century and of the genocide the Nazis waged against the Jews. The image of the murderer sitting inside a bulletproof glass booth at his trial in Jerusalem in 1961 has come to encapsulate the 
 
satisfying story of the perpetrator meeting justice at the hands of his victims. Eichmann today is the face of Nazi mass murder. 

Yet Eichmann was not always among the pantheon of Nazi killers, and few have been so mythologized and misunderstood.  
 
Although he was a colonel in the Nazi security service and chief of the Jewish Department, Bureau IVB4, of the SS head office, he scarcely figured at the Nuremberg Tribunal. Even though he was responsible for driving through the "Final Solution," Eichmann was almost unknown. He had always operated in the background and covered his tracks well.  
 
In the years immediately after the end of World War II, it was widely argued and generally believed that the Third Reich was created by a gang of pathologically inclined misfits who seized a modern state and bent it to their demented purposes. This top-down model informed the charges against the Nazi leadership. The worst crimes were blamed on the SS, whose members were characterized as fanatical robots or sadistic monsters. 
 
Eichmann made only a perfunctory appearance in early histories of the Nazi persecution and mass murder of the Jews. As late as 1957, when Isser Harel, head of the Israeli secret service, received a tip about Eichmann's hiding place in Argentina, he had little idea of his quarry's significance.  
 
But after the Mossad's dramatic kidnapping of Eichmann from a Buenos Aires street in 1960 and the sensational criminal trial that followed - beginning 45 years ago this month - his obscurity came to an end. In the rush to satiate public curiosity, several journalists churned out biographies that cumulatively turned him into an iconic figure. 
 
Much of their information came from a largely spurious prison statement by Dieter Wisliceny, one of Eichmann's subordinates. Eichmann's hasty biographers uncritically slotted this information into the early psychological explanations of fascism, especially the theories of Theodor Adorno, who had developed the model of the "authoritarian personality." A 1960 pot-boiler by NBC correspondent John Donovan typified the genre. According to Donovan, Eichmann presented the "classic pattern of the disturbed, introverted personality which so often produced the larvae of fanaticism." Eichmann "drifted around in a world without hope" until he "traded a threadbare suit for the splendid SA uniform." This was nonsense. Eichmann's interrogation and examination in court revealed a normal childhood. True, he lost his mother at a vulnerable age, but he got on with his stepmother. Although his father experienced economic vicissitudes during the 1920s, the family was never destitute. On the contrary, they were pillars of the bourgeoisie in Linz, Austria.  
 
Eichmann did not excel at school, but he eventually found his metier as a sales representative for a petroleum company. After he was made redundant in May 1933 because of the economic downturn, his Jewish employers gave him generous severance pay.  
 
Eichmann did not join the Nazi Party because he was down on his luck. He had been a member since April 1932, when he enrolled at the invitation of Ernst Kaltenbrunner, a party activist and family friend. Until then, Eichmann had associated with right-wing groups but regarded the Austrian Nazis as riffraff. Kaltenbrunner, however, was a respectable lawyer, and his approach flattered Eichmann. 
 
It is a comforting illusion that Eichmann was an inveterate Jew-hater who entered the SS in order to pursue a racist vendetta. Although he doubtless shared the prejudices of his milieu, the truth is that when he transferred to the security service in 1934, it did not even have a brief to deal with Jews. He was later assigned to the service's embryonic Jewish Department by chance. No one could have foreseen that five years later it would be the dynamo of Nazi anti-Jewish policy. 
 
All this came out in the trial, but Gideon Hausner, Israel's attorney general and the chief prosecutor, downplayed it; he wanted to transfigure Eichmann into the personification of evil. In defiance of the evidence accumulated by the police investigation, Hausner resolved to pin every crime against the Jews onto the man with the "Satanic personality." Eichmann, Hausner said, was "a new kind of killer, the kind that exercises his bloody craft behind a desk." 
 
One foreign journalist saw through Hausner's exaggerations. Hannah Arendt, who attended the first weeks of the trial, wrote that it was "bad history and cheap rhetoric." Although she missed most of Eichmann's testimony, she realized that his self-denigration was largely the truth. His authority was circumscribed geographically and limited by competing agencies. He was just a middle manager of genocide, only zealous insofar as he was obedient to a regime that had inverted morality and embodied inhumanity in the law. 
 
However, Arendt merely succeeded in creating an alternative myth. She went to Jerusalem determined to find the embodiment of totalitarian man, an abstract figure she had conceived years earlier in "The Origins of Totalitarianism." In this brilliant treatise, she argued that totalitarian regimes needed and created drones who unthinkingly obeyed orders and accepted the inversion of morality because authority so ordained.  
 
Arendt's depiction of Eichmann as a banal clerk gained scientific force thanks to Stanley Milgram's research on obedience to authority. The first results of his contentious experiments - in which he sought to find out what behavior people were capable of under the cover of "just following orders" - were published in the same year as Arendt's "Eichmann in Jerusalem." 
 
Both Arendt and Milgram were wrong. The Third Reich was anything but a smoothly operating totalitarian monolith in which impersonal bureaucrats mindlessly implemented orders handed down by authority figures. But their conjoined, eloquent polemics mesmerized a generation of historians and soothed a troubled public, seeming to offer a way of understanding the modern world, totalitarian systems and the threat of nuclear annihilation.  
 
During the Cold War, Arendt's theories provided both comfort and powerful propaganda for conservatives in the West by suggesting that there was no difference between the Third Reich and the Soviet system - Eichmanns flourished under both. For the left, Arendt's "banality of evil" model seemed to explain how government bureaucrats could operate weapons of mass destruction against civilians and how military men such as Army Lt. William Calley could follow orders and commit atrocities in Vietnam.  
 
The chilling truth, however, is that Eichmann was not hard-wired to kill, nor was he psychopathically predisposed to become a perpetrator. He had a wide degree of latitude throughout his career and was constantly making choices. Nor can genocide and lesser atrocity be politically quarantined. Any political system that orders or permits mass atrocity will find the men and women to carry it out, not because they are atypical but because they are ordinary.  
 
In our representations of Eichmann, there has always been a tension between the monstrous and the mundane. But as much as we may want Eichmann to be a psychotic individual and thus unlike us, he was not. He was neither insane nor was he a robotic receiver of orders. Eichmann was a normal man, and as long as there is a genocidal impulse, there will be Eichmanns. 

5.5. De-naturalization Proceedings in U.S.
5.5.1. Pursuing evil to the grave - Demjamjuk

http://www.latimes.com/news/printedition/opinion/la-oe-goldhagen9dec09,1,6003250.story

Pursuing evil to the grave

By Daniel Jonah Goldhagen 

December 9, 2005 

JOHN DEMJANJUK, the Nazi death camp guard who has lived in the United States since falsifying his entry papers in 1952, is again in the news, facing deportation to Germany or perhaps Ukraine, his country of origin.  

Demjanjuk has been extradited once, to Israel, where the Supreme Court in 1993 overturned his conviction and death sentence, saying that he was not, in fact, Ivan the Terrible, an infamous guard at the Treblinka death camp. But today, the documentary evidence is clear that although he was not Ivan, he was a guard in several concentration camps, including Sobibor, in Poland, where the Germans exterminated an estimated 250,000 people in 1942 and 1943. Because of the persuasive evidence of Demjanjuk's service to Nazi mass murder, a federal judge stripped him of his U.S. citizenship in 2002, which set the stage for the current deportation proceedings. 

The Holocaust ended 60 years ago. Many undoubtedly wonder why Demjanjuk, now 85, should not be left in peace. News reports described him at his most recent hearing, last week, as frail, moaning, hunched in a wheelchair and suffering from chronic back pain. His will certainly be one of the last legal proceedings against the Holocaust's perpetrators because both the perpetrators and the survivors of the Nazis' crimes are dying off. The trials (which the German public never supported anyway) have all but come to a halt in Germany.  

So, should Demjanjuk at this late date be held accountable? Indeed, how should we assess the overall record of the last 60 years in bringing these mass murderers to justice? Now that the surviving victims of the Holocaust are becoming ever fewer, have we failed or succeeded in bringing their tormentors and the murderers of so many to justice? 

No one should shed a tear for Demjanjuk and the other mass murderers, even if they are now elderly. They committed unsurpassable crimes, willfully torturing and slaughtering unthreatening, defenseless Jewish men, women and children by the tens of thousands. There is no statute of limitations for murder in this country, and, recognizing the historic nature of the Holocaust, the German Parliament repeatedly voted to extend the statute of limitations for murder there as well. Legally, the perpetrators' culpability for their willful crimes is beyond doubt. Is it any less clear morally? 

That Demjanjuk and others escaped justice for decades, many rejoicing over their crimes, should not earn them a permanent "get out of jail" card. Eluding criminal punishment and living well after murdering so many, and while one's surviving victims bear their scars every day, is no argument for being allowed to continue to elude punishment. The notion - never baldly articulated - that if someone is arrested for his crime immediately or six months later, he should be punished, but that if he manages not to be punished for 10, 30 or 60 years, he merits permanent immunity, is illogical and strange. 

If anything, the moral outrage should not be directed at those seeking justice but, in addition to the criminals themselves, at the political and legal authorities that have done so little over 60 years to punish these murderers.  

Germany - not surprisingly, because most of the perpetrators were German - has done the most to prosecute these mass murderers. But from the perspective of justice, the record has been dismal, in two senses. Even though the Germans have convicted what seems like a large number of people for Nazi crimes - 6,500 - it is a tiny percentage of the hundreds of thousands who committed murder and other heinous crimes against Jews and non-Jews during the Nazi period. (In 1996, the German justice system's clearinghouse for prosecuting Nazi crimes had more than 333,000 names in its catalog listing members of killing institutions, of which there were more than 4,100).  

And the sentences the killers received - typically a few years for the murder of hundreds, thousands, sometimes hundreds of thousands; sometimes no more than minutes or hours in prison for the murder of each of their victims - were travesties, not instances of justice. (Josef Oberhauser, for instance, who was convicted in 1965 in Germany for his participation in the murder of 300,000 people in the Belzec camp, received a prison sentence of only 4½ years). So, contrary to what many say or imply - that enough is enough, that we should let these harmless old men alone, that we should not hound them endlessly - there is no good argument for letting them be. They have not been hounded; most (and especially non-German Nazi collaborators) have lived well, enjoying perfect immunity. 

Still, the prosecution of Holocaust perpetrators has been more successful than the prosecution of other genocide perpetrators. After most mass murders, those who committed the atrocities generally get off scot-free, with perhaps a few symbolic prosecutions of leaders or sacrificial underlings serving as a stand-in for actual justice. In Turkey, Indonesia, Cambodia, the countries of the former Soviet Union and the former Yugoslavia, murderers of thousands have enjoyed the sympathy and protection of the political authorities and populace alike.  

This is all the more reason to redouble our efforts, to press forward prosecuting mass murderers from any genocide for as long as it takes, no matter how old they are. Until those tempted to slaughter others know that they will be pursued and punished, they will have little reason not to kill. 

So, instead of worrying about this frail old man, shed a tear instead for Demjanjuk's victims - and the victims of future Demjanjuks. Demjanjuk, still living well near Cleveland, has not received a small portion of his deserved punishment - of the punishment he would have gotten had he murdered one non-Jewish German or one American in 1943, 1960, 1980 or 2000.

DANIEL JONAH GOLDHAGEN, author of "Hitler's Willing Executioners: Ordinary Germans and the Holocaust" (Vintage, 1997), is completing a book on genocide in our time.

Chapter 6: Legal Legacy of the Holocaust

6.1. Introduction
6.2. The Economist, War Crimes Tribunals

Mar 10th 2006  
From Economist.com
In the early 1990s, the UN Security Council set up international criminal tribunals for the former Yugoslavia (ICTY) and for Rwanda (ICTR) to try perpetrators of genocide under international law. The ICTY registered a spate of arrests in 1997-8. The trial of Slobodan Milosevic, the former Serbian leader, began in 2002 but has been criticised for moving slowly. A boost came in early 2005 when former military leaders poured in to stand trial, and in February 2006 pressure mounted for Serbia to send Ratko Mladic, a Bosnian Serb wartime general, to the ICTY. Meanwhile, the ICTR has been slow to arrest those indicted (some of whom are clergymen). In June 2002 Rwanda's government declared that most cases would be heard by grassroots tribunals, though many suspects have been released.
In 2002 the UN and Sierra Leone set up a special court to try those responsible for crimes in an 11-year war. Some consider the court a model for other tribunals, but as of March 2006 chief culprits were still at large. 
In October 2005, a new tribunal, set up by the American-backed Iraqi Governing Council in 2003, began its trial of Saddam Hussein, Iraq's former dictator. 

War crimes  
 
Bringing the wicked to the dock 
Mar 9th 2006 | FREETOWN  
From The Economist print edition
 
But does an international search for justice hurt or help the pursuit of peace? 
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HITHERTO, the world's worst tyrants have usually managed to avoid being brought to court for their crimes. Some, of course, were killed. Hitler took his own life. But Stalin and Mao died in their beds. Pol Pot, responsible for the slaughter of 2m Cambodians in the 1970s, lived on in Cambodia until his death in 1998. Idi Amin, Uganda's brutal dictator, saw out his days in comfortable exile in Saudi Arabia; Ethiopia's Mengistu Haile Mariam continues to live in Zimbabwe. The list goes on. But with the spread of international justice over the past decade, the noose is tightening. It is now accepted that there can be no immunity for the worst violations of human rights, not even for heads of state.
Serbia's president, Slobodan Milosevic, was indicted for war crimes in 1999 and is likely to be sentenced to life imprisonment when his trial ends later this year. After ten years on the run, Ratko Mladic, the Bosnian Serb army chief held responsible for the Srebrenica massacre, is expected to be arrested any day. In Chile, Augusto Pinochet is finally facing a real possibility of trial 17 years after the end of his dictatorship. Hissène Habré, a ruthless ex-president of Chad, exiled in Senegal for the past 16 years, could soon be extradited to Brussels to face trial for crimes against humanity under Belgium's "universal jurisdiction" law. Polish prosecutors are preparing to bring charges against Wojciech Jaruzelski, their last communist leader. And Saddam Hussein, Iraq's former dictator, faces near-certain execution at the end of his trial before a special tribunal in Baghdad.
Debate has long raged about the best way to deal with gross violations of human rights. Is it more important to punish the perpetrators or to bring an end to the atrocities? Can one, in other words, secure both justice and peace, or are the two naturally antagonistic? 
In the 1980s the concept of "truth and reconciliation" began to be the rage, and justice was relegated to the back burner. Truth-telling, perhaps encouraged by amnesties, appeared a good way of revealing the previously suppressed stories of the victims and (much less often) the perpetrators of the covert state-sponsored violence (death squads, "disappearances" and such like) in Latin America. Indeed, the first truth and reconciliation commission was set up not in South Africa, as many still believe, but in Chile, in 1990. Others followed in quick succession in El Salvador, Chad, Haiti, South Africa (1995), Ecuador, Nigeria, Peru, Sierra Leone, South Korea, Uruguay, Timor-Leste, Ghana, Panama, Congo, Liberia and Morocco, the first in the Arab world. Algeria, Afghanistan and Burundi are now considering following suit.
But for many, the idea that genocide, ethnic cleansing, torture and other such horrors should go unpunished became increasingly troubling. Under the principle of national sovereignty, nation states were supposed to have responsibility for enforcing their own criminal justice. But all too often they had shown themselves unwilling or incapable of prosecuting the worst culprits, either because those responsible were still in power, or because they had taken refuge in other countries and were now out of reach. Hence the turn to international justice. 
In 1993, the UN's International Criminal Tribunal for ex-Yugoslavia (ICTY) in The Hague became the first international war-crimes tribunal to be set up since the Nuremberg and Tokyo trials after the second world war. It was followed a year later by the UN tribunal for Rwanda, based in Arusha, Tanzania. Like their post-war forebears, the two courts operate exclusively under international law and are staffed by foreign judges. Since then, five other war-crimes tribunals, all with more or less international input, have been-or are being-set up to deal with atrocities in Sierra Leone, Cambodia, Timor-Leste, Iraq and Afghanistan. Lebanon has now asked the UN for help in setting up a "tribunal of international character" to try the assassins of Rafik Hariri, the former Lebanese prime minister who was killed a year ago.
What man can do to man
The Special Court for Sierra Leone, set up jointly by the UN and the Sierra Leonean government in 2002, was the world's first "hybrid" court. Financed by voluntary contributions from UN members, it operates under international law but with a mixture of local and international judges. Based in Freetown, Sierra Leone's capital, it was also the first modern war-crimes tribunal to be based "in theatre" (ie, in the country where the crimes were committed). Desmond de Silva, the court's chief prosecutor, recounts his first visit to an amputee camp in the town four years ago: "I saw a little girl with no arms saying to her mother: 'Mummy, when will my arms grow again?' Nearby was a baby suckling at his mother's breast: neither had any arms. These were sights that said to me: do something. This is evil beyond belief."
Most conflicts, especially third-world civil ones, are marked by atrocities. But the wanton cruelty of Sierra Leone's 11-year bloodbath was particularly barbaric. Although hacking off limbs became the special trademark of the Revolutionary United Front (RUF), the main rebel group, all sides were guilty. Child soldiers, some not yet in their teens, would rip open pregnant women's stomachs after taking bets on the sex of the fetus. Women's vaginas were sewn up with fishing line. Mouths were clamped shut with padlocks.
Children were forced to batter their parents to death and then eat their brains. One man was skinned alive before having his flesh picked off and eaten. Another had his heart torn out and stuffed into the mouth of his 87-year-old mother. Thousands were burned alive in their homes. In all, some 50,000-200,000 people were killed (there is no accurate count) and three-quarters of the country's 6m inhabitants were forced to flee their homes. Should such crimes really be forgiven and forgotten?
Charles Taylor, Liberia's ex-president and a notorious warlord, is regarded as one of the greatest villains of the piece. Accused of arming the RUF rebels in exchange for "blood" diamonds, he was indicted three years ago by Sierra Leone's court, but managed to flee into exile in Nigeria after the collapse of his own regime a few months later. Since then, he has been living undisturbed in a seaside villa, courtesy of President Olusegun Obasanjo. The Nigerian leader granted him asylum as part of a peace deal brokered by Nigeria, Britain and the United States. But prosecutors claim that Mr Taylor has broken the conditions of that deal by continuing to meddle in politics, in Liberia and wider afield. Both America's Congress and the European Parliament have demanded his transfer to the Special Court.
But Mr Obasanjo has said he will not hand Mr Taylor over unless requested to do so by a democratically elected Liberian government. In November, Ellen Johnson-Sirleaf was elected Liberia's new president. She may not yet have made the request; in any case, Mr Obasanjo has made no move. African leaders tend to watch each other's backs for fear that it could be their own turn next. But the pressure is building up. In November, the UN Security Council told its peacekeepers in Liberia to arrest and transfer Mr Taylor to the Special Court if he sets foot in the country. And the United States, hitherto reluctant to upset a valuable ally, has begun to speak out. "We think Obasanjo has an international responsibility and we fully expect him to carry it out," Condoleezza Rice, the secretary of state, recently told reporters. 
If the Special Court does get Mr Taylor, it would be a tremendous coup both for it and for international justice. Mandated to try only "those with the greatest responsibility" for the atrocities, the court has indicted just 13 people (compared with the 162 indicted by the ICTY). The trials of nine of them-three from each of the two main rebel groups and three from the pro-government Civil Defence Force (CDF), in a demonstration of even-handedness-are already well under way. But the four chief culprits are either still at large, like Mr Taylor, or dead, like Foday Sankoh, dreaded leader of the RUF rebels. Their absence has led some critics to question the continued existence of a tribunal which many Sierra Leoneans see as irrelevant to their lives. 
The court's decision to try Chief Samuel Hinga Norman, the former CDF leader, has provoked particular anger. Many Sierra Leoneans regard the former government minister, who helped oust a savage rebel junta in 1998, as a national hero. "Surely there has to be a difference between a group of thugs and killers who go round butchering people mindlessly, for no particular reason, and people trying to defend their lives, their homes and their children," protested Peter Penfold, who was British high commissioner to Sierra Leone in 1997-2000. Mr Norman should never have been indicted, Mr Penfold told the court last month. To such objections, which recur whenever an admired national leader is prosecuted, Mr de Silva is wont to reply: "You can fight on the same side as the angels and nevertheless commit crimes against humanity." Hence, again, the need for international courts.
Sierra Leone's court is in many ways regarded as a model, with its two-to-one mix of foreign and local judges, ambitious "outreach" (public relations) and victim-protection programmes, tight timetable-it expects to complete its work in under five years as opposed to the Yugoslav tribunal's 17 years-and relatively low budget, less than $30m a year, a quarter of the ICTY's. Admittedly, the competition is not exactly fierce. 
The Yugoslav and Rwandan tribunals, while doing good work, are regarded as slow, costly and remote, while the special tribunals in Cambodia, with its majority of local judges, and in Iraq, where Mr Hussein's trial before an all-Iraqi bench keeps threatening to collapse in chaos, are regarded by many as counter-examples, lacking both impartiality and competence. With results so mixed, it is perhaps not surprising that people have begun questioning the need to finance such tribunals. 
The court they love to hate
The International Criminal Court (ICC) is the world's first permanent war-crimes tribunal. It is also the first not to have any direct UN involvement and has faced strong opposition from America. Set up in The Hague in 2002, alongside the ICTY and the UN's International Court of Justice (the much older body which rules on disputes between states), it is designed to provide a fairer, cheaper, and more effective way of dealing with the most serious violations of international humanitarian law. 
Last October, it issued its first indictments-against Joseph Kony and four members of his savage Lord's Resistance Army in northern Uganda. More indictments are expected soon relating to the slaughter in Congo, where war has claimed 4m lives since 1998. The court has also been mandated by the Security Council to investigate the current horrors in Darfur, in western Sudan, and continues to keep watch on developments in five other violence-racked countries, including Côte d'Ivoire and the Central African Republic. 
Yet the ICC's reach is limited. Under its statutes, it cannot bring a prosecution unless the accused's country of origin is "genuinely unable or unwilling" to do so. This is a potential minefield: Sudan, for example, insists it is perfectly capable and willing to try those responsible for Darfur and is refusing to co-operate with the court. It may not prosecute crimes committed before its inception in 2002. And it has jurisdiction only over nationals of countries which have ratified its statutes-100 have done so to date-or over those whose crimes were committed in a country which has. The exception to this rule is if the Security Council refers the matter to the ICC, as in the case of Sudan, a non-member. The ICC is further hampered by the refusal of many of the world's worst human-rights violators to sign up to it. Zimbabwe, Cuba, Uzbekistan, North Korea, Syria, Belarus and Saudi Arabia are all non-members. So are the United States, China and Russia, all three veto-wielding permanent members of the Security Council and thus able to block any Security Council referrals. 
Imperfect justice
The purpose and value of the ICC and the other ad hoc war-crimes tribunals are now, in their turn, coming under scrutiny. Critics complain that they are selective and politicised, deliver only partial justice and perpetuate the bitterness, thus preventing social and ethnic reconstruction. All too often, suggests Dominic McGoldrick, professor of public international law at Liverpool University in Britain, they are seen as an attempt by the West to impose its own concept of justice and morality on the third world. 
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Forgiveness in the offing, with the archbishop's blessing
Others, however, argue that ending impunity is vital, not only to reduce the victims' anger and resentment, which might otherwise fuel a never-ending cycle of reprisals and counter-reprisals, but also to deter further atrocities. Without justice, says Paul van Zyl of the New York-based International Centre for Transitional Justice, you may be able to bring a temporary stop to the killing, but there can be no sustainable peace.
Does deterrence work? It is easy to point to the apparent failures. Despite Nuremberg, genocide has continued. The creation of the ICTY failed to prevent the massacres in Srebrenica and Kosovo. The indictment of Mr Kony and his henchmen has not stopped the Ugandan killings. And since the referral of Darfur to the ICC, the violence there has got even worse. But to be effective, deterrence has to be credible. It works only when the potential culprits have a reasonable expectation of being apprehended and punished. It is too early to judge what effect the ICC and the other tribunals will have, says Mr van Zyl, but he adds that there is no doubt "that there is a growing trend in the world toward justice for the top dogs." He believes Mr Taylor's capture would send a very strong signal to other potential tyrants. 
But what about the lower-level perpetrators-the middle-ranking officers who simply follow orders out of fear for their own lives, or the child soldiers, dragged from their homes, brutalised and forced to commit atrocities often under the influence of drugs or alcohol? Should they, too, be held accountable? Here some kind of truth-telling mechanism, backed up by traditional methods of mediation and reconciliation, might be appropriate, argues Kenneth Roth, head of Human Rights Watch, another New York-based lobby. Aimed only at the worst culprits, international justice is at best a blunt instrument. But he is adamant that blanket amnesties are generally counter-productive, except (a big exception) when used as a temporary expedient to bring warring parties to the negotiating table, with the possibility of being "undone" once peace is restored. 
In Sierra Leone, Mr Roth points out, the amnesty negotiated as part of the 1999 Lomé peace agreement with the rebels did not prevent the resumption of atrocities a few months later and was therefore annulled. In war-torn northern Uganda, a five-year-old government amnesty, while successful in bringing thousands of middle- and low-ranking rebels in from the bush, has failed to get Mr Kony and his pals to lay down their arms. 
Prosecution is by no means necessarily an impediment to peace, Mr Roth insists; the absence of any amnesty provision in the Dayton peace agreement on Bosnia, for example, did not stop Mr Milosevic from signing up to it (because he never dreamt that he, himself, would be prosecuted). Nor did it prevent Afghanistan's warring parties from reaching a peace agreement in Bonn. Furthermore, he says, the amnesties that have been introduced in the past are beginning to be unpicked in the courts, as in Chile in 2003, or annulled outright, as in Argentina the same year. It is now generally accepted that, under international law, amnesties can never apply to gross violations of humanitarian law.
Truth, reconciliation and punishment
Even South Africa's lauded truth and reconciliation process, presided over by Archbishop Desmond Tutu, provided no automatic amnesty. Under the slogan "revealing is healing", perpetrators were invited to confess to crimes committed under the three decades of apartheid, and apply for an amnesty. But if their misdeeds were deemed too heinous, amnesty could be denied. More than 7,000 applications were accepted, but 5,400 were turned down. In addition, those who refused to confess remained liable to prosecution. For a long time, it looked as if no charges would ever be brought. But now South Africa has announced that it is ready to prosecute five people (no names yet given), with 15 more likely to follow. 
Reconciliation and punitive justice are both necessary in the view of Messrs Roth and van Zyl. Far from being antagonistic, the two approaches complement one another. Much depends on local circumstances. Sometimes, as in South Africa, it is better to start with truth and reconciliation, and prosecute later. At other times, as in Iraq, prosecution comes first, and truth and reconciliation may follow when or if the violence ends. Sierra Leone is the only country that has set up a truth and reconciliation commission and a war-crimes court at the same time. Locals grumble, but the wounded little country's bold experiment could set a trend. 
6.3. Christian Science Monitor: Why Genocide is Difficult to Prosecute

from the April 30, 2007 edition - http://www.csmonitor.com/2007/0430/p01s04-wogi.html

Why Genocide is Difficult to Prosecute

Protesters in 35 nations and more than 280 US cities rallied Sunday for protecting those being killed in the Darfur war.

By Robert Marquand | Staff writer of The Christian Science Monitor
 

The Hague

As public consciousness of the grim situation in Darfur grows, the difficulty of prosecuting what is often popularly called genocide is becoming clearer. 

For years, the term genocide was used to describe the ultimate crime. But that crime was rarely – if ever – charged, since international courts were too weak. 

Now, the mechanics of international justice are modestly rising to confront man's inhumanity to man: take, for example, the International Criminal Court and the Yugoslavia and Rwanda Tribunals here at The Hague. 

Yet at the same time, the political sensitivity surrounding a genocide charge, which requires nations to intervene under international law, is creating friction. The cases of Rwanda, Bosnia, and now Darfur demonstrate this. 

Sunday, protesters in 35 nations and more than 280 US cities marched against what a UN mission calls "apocalyptic" scenes still emerging from the Darfur war, now spreading from Sudan to Chad. Protest groups, including Amnesty International, called on Britain and the US to help create a peacekeeping force. 

So is Darfur a genocide? A US Holocaust Memorial Museum committee and Colin Powell have said it is. So do at least two human rights reports. One French expert, Marc Lavergne, calls it "worse than a genocide" since mass killings are not done out of racial hatred, but because Darfurians are simply "in the way" of Sudan's plans to control land. 

Yet many Sudanese experts and an International Criminal Court (ICC) don't term it genocide. They say it doesn't fit the 1948 Geneva Convention definition to win a case. This requires absolute proof of "mental intent" to kill or displace based on national, ethnic, or religious identity. Hence, an ICC prosecutor this winter did not charge a Sudanese interior minister and a rebel Janjaweed militia leader with "genocide," but crimes against humanity. 

'An explicit call to action'

The word genocide raises deep legal and moral conundrums in a globalizing world, experts say: The term has gained popular usage in a media age to describe mass atrocities, as in Darfur, Rwanda, Bosnia. Yet prosecutors and world courts are ever more cautious about leveling the charge, even when it may apply – since it raises a requirement to intervene. 

"Genocide is an explicit call to action under the 1948 treaty, a call to prevent and punish," says Diane Orentlicher at American University in Washington. Recent court rulings show that "if you wait until there is a legal certainty to prove genocide, you have waited too long," she adds. 

That's where politics enter. A party or state charged with genocide will likely be isolated and stigmatized in the global community, perhaps even making the situation worse. This is disputed on Darfur. Some Darfur activists feel Sudan hasn't been charged with genocide because that would make it impossible for governments to deal with Khartoum. 

The politics of genocide rose in a ruling on Bosnia this February. The International Court of Justice (ICJ) at The Hague did not find Serbia guilty of genocide in the ethnic cleansing of Bosnian Muslims in the early 1990s. Rather, it found Serbia culpable in not preventing genocide in the Srebrenica massacre, and awarded no damages. 

The ruling outraged scholars like Ruth Wedgwood of Johns Hopkins University who told the Monitor it "appeared to be a posthumous acquittal of [then President] Slobodan Milosevic for genocide. The court didn't look at a pattern of crimes in Bosnia, but selectively picked its evidence." 

Early this month it came to light that ICJ judges did not read and did not seek to investigate a huge range of materials from Belgrade that were used as evidence by the UN-sanctioned Yugoslavia Tribunal, just down the street in this city. 

New York Times reporter Marlise Simons wrote that the ICJ ruling "raised some eyebrows because aspects of Serbian military involvement are already known from records of earlier [Tribunal] trials.... In late 1993, for instance, more than 1,800 officers and noncommissioned men from the Yugoslav Army were serving in the Bosnian Serb Army, and were deployed, paid, promoted, or retired by Belgrade [and] given dual identities" through a secret office known as the 30th Personnel Center of the General Staff." 

ICJ defenders say it is a civil not a criminal court, and that its purpose is to settle disputes between nations to keep amity and peace intact. Critics say the ruling seemed more about conciliation than justice. 

"A lot has changed in the past 12 years; the EU is anxious to normalize relations with Serbia," says an American jurist with ties to The Hague, who requested anonymity. "I'm sure there are political pressures. The court probably didn't want to send Serbia back to the 1990s, isolate it, make it a pariah state in perpetuity.... When it came to the legal standard required to prove genocide, the court shrank." 

(Serb fugitives Radovan Karadzic and Gen. Ratko Mladic, architects of ethnic cleansing in Bosnia, still face genocide charges at the tribunal.) 

Tension between peace, justice

UNHCR head Louise Arbour, who as chief prosecutor at the Yugoslav tribunal charged Mr. Milosevic with genocide, told the Monitor that courts should resist politics: "At the end of the day, there's going to be tension between peace and justice. By saying that genocide is a destabilizing charge [to the country accused], you politicize the justice issue," she said. Regarding Darfur, she said, "The UN embraced a responsibility to protect citizens from genocide…. But in Darfur, [head of the ICC investigation Antonio] Cassese looked for three months with a large staff and could find no genocidal intent. He couldn't find a case." 

That document, "The 2005 Report of the International Commission of Inquiry on Darfur to the UN Secretary-General," finds that the brutality in Darfur is for "purposes of counter-insurgency warfare." 

Yet legal scholar Nsongurua Udombana at Central European University in Budapest, Hungary, states bluntly that the Cassesse report finds no genocide in Darfur – to avoid an obligation to act. 

In a closely argued essay, "An Escape from Reason" in the Spring 2006 issue of The International Lawyer, he says Darfur is prima facie far closer to genocide than the report finds. 

One conundrum: "It is impossible to determine genocide while it is actually happening," Mr. Udombana says. He adds, "By not calling it a genocide, it appears to make the issue less urgent than it actually is." 

Indeed, mass killings can create new on-the-ground dynamics, he suggests: Whether or not precise causes of intent can be determined by outside investigators, still, as rapes and murders continue on their bloody way, war can breed an intent to exterminate on the grounds of group identity. 

He agrees with Samantha Powers, author of "The Age of Genocide," that Darfur has spawned a dynamic in which Arabs are killing Africans, and lighter skinned and darker skinned groups are set against each other. He says a confession by a high ranking Sudanese official isn't needed to prove genocidal intent. It can be shown via a common standard of "practice and pattern" of crime. 

Two motives in prosecuting

Mr. Lavergne of the National Center for Scientific Research in Paris says prosecuting mass crimes boils down to two often different motives: an effort to change behavior, or an effort to punish. In the midst of a nightmare like Darfur, he says, a genocide charge may not be the best way to change behavior, though he admits the problem is ambiguous. 

He also questions if Darfur is a genocide. The extermination is not aimed at Darfurian identity: "Darfurians who live in Khartoum are not targeted," he notes. 

For years "genocide" was a sanctified word, emerging from the Holocaust, and it defined mass atrocities like the Armenian genocide, or the killing fields of Pol Pot in Cambodia. But its popular use rose in the midst of the Rwanda and Bosnia wars. 

French scholar Jacques Semelin, author of the book "Purify and Destroy: The Political Uses of Massacres and Genocide," notes that "In Nuremburg, the charges were crimes against humanity. Genocide didn't come into the legal framework until 1948 in Geneva." 

Bosnia was an early instance of systematic mass killings in close proximity to a region, Europe, with an incorporated value system based on history that contained an assumption that such crimes would "never again" take place. 

Reports of mass killings along the Drina River in 1992, with Bosnian Muslim villages purged and teachers and elders shot, created a dilemma for Europe and the US. The US State Department's initial downplaying of killings and prison camps led one mid-level US diplomat, Richard Johnson, to write "The Pin-Stripe Approach to Genocide" – an early effort to pair the term with an event that seemed to warrant it. 

At the time, little notion existed of international courts as a tool to deal with mass crimes. That has changed. The Rwanda and Yugoslavia tribunals, the 1998 Treaty of Rome, the decision of the UN Security Council to empower indictments on Darfur by the ICC, the pressure on Serbia and Croatia to hand over war criminals – have created pressure on regimes to change behavior, though not a preventive one. 

For John Packer of Human Rights Internet in Ottawa, the world is in an "awkward moment" between the old Westphalian system of adjudication, "based on sovereign states and designed to create peace and stability between them, and a new developing model of international law." 

The ICJ ruling on Bosnia "brings this awkward moment into relief," he says. "The court was caught willfully disregarding evidence showing Serbia's culpability, to avoid being put in a difficult spot." 

Genocide

The use of deliberate systematic measures (as killing, bodily or mental injury, unlivable conditions, prevention of births) calculated to bring about the extermination of a racial, political, or cultural group or to destroy the language, religion, or culture of a group. 

Source: Webster's Third New International Dictionary

6.4. ICTY – Primary Sources
6.4.1. Amended Statute of The International Tribunal for the Former Yugoslavia 
AMENDED STATUTE OF THE INTERNATIONAL TRIBUNAL

(ADOPTED 25 MAY 1993 by Resolution 827) 

(AS AMENDED 13 MAY 1998 by Resolution 1166) 

(AS AMENDED 30 NOVEMBER 2000 by Resolution 1329) 

(AS AMENDED 17 MAY 2002 by Resolution 1411) 

AMENDED STATUTE OF THE INTERNATIONAL TRIBUNAL

(ADOPTED 25 MAY 1993 by Resolution 827) 

(AS AMENDED 13 MAY 1998 by Resolution 1166) 

(AS AMENDED 30 NOVEMBER 2000 by Resolution 1329) 

(AS AMENDED 17 MAY 2002 by Resolution 1411) 

Having been established by the Security Council acting under Chapter VII of the Charter of the United Nations, the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991 (hereinafter referred to as "the International Tribunal") shall function in accordance with the provisions of the present Statute.

Article 1 

Competence of the International Tribunal

The International Tribunal shall have the power to prosecute persons responsible for serious violations of international humanitarian law committed in the territory of the former Yugoslavia since 1991 in accordance with the provisions of the present Statute.

Article 2 

Grave breaches of the Geneva Conventions of 1949

The International Tribunal shall have the power to prosecute persons committing or ordering to be committed grave breaches of the Geneva Conventions of 12 August 1949, namely the following acts against persons or property protected under the provisions of the relevant Geneva Convention:

(a) wilful killing;  

(b) torture or inhuman treatment, including biological experiments;  

(c) wilfully causing great suffering or serious injury to body or health;  

(d) extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly;  

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power; 

(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial; 

(g) unlawful deportation or transfer or unlawful confinement of a civilian;  

(h) taking civilians as hostages. 

Article 3 

Violations of the laws or customs of war

The International Tribunal shall have the power to prosecute persons violating the laws or customs of war. Such violations shall include, but not be limited to:

(a) employment of poisonous weapons or other weapons calculated to cause unnecessary suffering;  

(b) wanton destruction of cities, towns or villages, or devastation not justified by military necessity;  

(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or buildings;  

(d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity and education, the arts and sciences, historic monuments and works of art and science;  

(e) plunder of public or private property. 

Article 4 

Genocide

1. The International Tribunal shall have the power to prosecute persons committing genocide as defined in paragraph 2 of this article or of committing any of the other acts enumerated in paragraph 3 of this article.

2. Genocide means any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such:

(a) killing members of the group;  

(b) causing serious bodily or mental harm to members of the group;  

(c) deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;  

(d) imposing measures intended to prevent births within the group;  

(e) forcibly transferring children of the group to another group. 

3. The following acts shall be punishable:

(a) genocide;  

(b) conspiracy to commit genocide;  

(c) direct and public incitement to commit genocide;  

(d) attempt to commit genocide;  

(e) complicity in genocide. 

Article 5 

Crimes against humanity

The International Tribunal shall have the power to prosecute persons responsible for the following crimes when committed in armed conflict, whether international or internal in character, and directed against any civilian population:

(a) murder;  

(b) extermination;  

(c) enslavement;  

(d) deportation;  

(e) imprisonment;  

(f) torture;  

(g) rape;  

(h) persecutions on political, racial and religious grounds;  

(i) other inhumane acts. 

Article 6 

Personal jurisdiction

The International Tribunal shall have jurisdiction over natural persons pursuant to the provisions of the present Statute.

Article 7 

Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or otherwise aided and abetted in the planning, preparation or execution of a crime referred to in articles 2 to 5 of the present Statute, shall be individually responsible for the crime.

2. The official position of any accused person, whether as Head of State or Government or as a responsible Government official, shall not relieve such person of criminal responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed by a subordinate does not relieve his superior of criminal responsibility if he knew or had reason to know that the subordinate was about to commit such acts or had done so and the superior failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.

4. The fact that an accused person acted pursuant to an order of a Government or of a superior shall not relieve him of criminal responsibility, but may be considered in mitigation of punishment if the International Tribunal determines that justice so requires.

Article 8 

Territorial and temporal jurisdiction

The territorial jurisdiction of the International Tribunal shall extend to the territory of the former Socialist Federal Republic of Yugoslavia, including its land surface, airspace and territorial waters. The temporal jurisdiction of the International Tribunal shall extend to a period beginning on 1 January 1991.

Article 9 

Concurrent jurisdiction

1. The International Tribunal and national courts shall have concurrent jurisdiction to prosecute persons for serious violations of international humanitarian law committed in the territory of the former Yugoslavia since 1 January 1991.

2. The International Tribunal shall have primacy over national courts. At any stage of the procedure, the International Tribunal may formally request national courts to defer to the competence of the International Tribunal in accordance with the present Statute and the Rules of Procedure and Evidence of the International Tribunal.

Article 10 

Non-bis-in-idem

1. No person shall be tried before a national court for acts constituting serious violations of international humanitarian law under the present Statute, for which he or she has already been tried by the International Tribunal.

2. A person who has been tried by a national court for acts constituting serious violations of international humanitarian law may be subsequently tried by the International Tribunal only if: 

(a) the act for which he or she was tried was characterized as an ordinary crime; or 

(b) the national court proceedings were not impartial or independent, were designed to shield the accused from international criminal responsibility, or the case was not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a crime under the present Statute, the International Tribunal shall take into account the extent to which any penalty imposed by a national court on the same person for the same act has already been served.

Article 11 

Organization of the International Tribunal

The International Tribunal shall consist of the following organs:

(a) the Chambers, comprising three Trial Chambers and an Appeals Chamber; 

(b) the Prosecutor; and 

(c) a Registry, servicing both the Chambers and the Prosecutor.

Article 12 

Composition of the Chambers

1. The Chambers shall be composed of sixteen permanent independent judges, no two of whom may be nationals of the same State, and a maximum at any one time of nine ad litem independent judges appointed in accordance with article 13 ter, paragraph 2, of the Statute, no two of whom may be nationals of the same State.

2. Three permanent judges and a maximum at any one time of six ad litem judges shall be members of each Trial Chamber. Each Trial Chamber to which ad litem judges are assigned may be divided into sections of three judges each, composed of both permanent and ad litem judges. A section of a Trial Chamber shall have the same powers and responsibilities as a Trial Chamber under the Statute and shall render judgement in accordance with the same rules.

3. Seven of the permanent judges shall be members of the Appeals Chamber. The Appeals Chamber shall, for each appeal, be composed of five of its members.

4.  A person who for the purposes of membership of the Chambers of the International Tribunal could be regarded as a national of more than one State shall be deemed to be a national of the State in which that person ordinarily exercises civil and political rights. 

Article 13 

Qualifications of judges

The permanent and ad litem judges shall be persons of high moral character, impartiality and integrity who possess the qualifications required in their respective countries for appointment to the highest judicial offices. In the overall composition of the Chambers and sections of the Trial Chambers, due account shall be taken of the experience of the judges in criminal law, international law, including international humanitarian law and human rights law.

Article 13 bis 

Election of permanent judges

1. Fourteen of the permanent judges of the International Tribunal shall be elected by the General Assembly from a list submitted by the Security Council, in the following manner:

(a) The Secretary-General shall invite nominations for judges of the International Tribunal from States Members of the United Nations and non-member States maintaining permanent observer missions at United Nations Headquarters. 

(b) Within sixty days of the date of the invitation of the Secretary-General, each State may nominate up to two candidates meeting the qualifications set out in article 13 of the Statute, no two of whom shall be of the same nationality and neither of whom shall be of the same nationality as any judge who is a member of the Appeals Chamber and who was elected or appointed a judge of the International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations Committed in the Territory of Neighbouring States, between 1 January 1994 and 31 December 1994 (hereinafter referred to as "The International Tribunal for Rwanda") in accordance with article 12 of the Statute of that Tribunal. 

(c) The Secretary-General shall forward the nominations received to the Security Council. From the nominations received the Security Council shall establish a list of not less than twenty-eight and not more than forty-two candidates, taking due account of the adequate representation of the principal legal systems of the world. 

(d) The President of the Security Council shall transmit the list of candidates to the President of the General Assembly. From that list the General Assembly shall elect fourteen permanent judges of the International Tribunal. The candidates who receive an absolute majority of the votes of the States Members of the United Nations and of the non-member States maintaining permanent observer missions at United Nations Headquarters, shall be declared elected. Should two candidates of the same nationality obtain the required majority vote, the one who received the higher number of votes shall be considered elected.

2. In the event of a vacancy in the Chambers amongst the permanent judges elected or appointed in accordance with this article, after consultation with the Presidents of the Security Council and of the General Assembly, the Secretary-General shall appoint a person meeting the qualifications of article 13 of the Statute, for the remainder of the term of office concerned.

3. The permanent judges elected in accordance with this article shall be elected for a term of four years. The terms and conditions of service shall be those of the judges of the International Court of Justice. They shall be eligible for re-election.

Article 13 

Election and appointment of ad litem judges

1. The ad litem judges of the International Tribunal shall be elected by the General Assembly from a list submitted by the Security Council, in the following manner:

(a) The Secretary-General shall invite nominations for ad litem judges of the International Tribunal from States Members of the United Nations and non-member States maintaining permanent observer missions at United Nations Headquarters. 

(b) Within sixty days of the date of the invitation of the Secretary-General, each State may nominate up to four candidates meeting the qualifications set out in article 13 of the Statute, taking into account the importance of a fair representation of female and male candidates. 

(c) The Secretary-General shall forward the nominations received to the Security Council. From the nominations received the Security Council shall establish a list of not less than fifty-four candidates, taking due account of the adequate representation of the principal legal systems of the world and bearing in mind the importance of equitable geographical distribution. 

(d) The President of the Security Council shall transmit the list of candidates to the President of the General Assembly. From that list the General Assembly shall elect the twenty-seven ad litem judges of the International Tribunal. The candidates who receive an absolute majority of the votes of the States Members of the United Nations and of the non-member States maintaining permanent observer missions at United Nations Headquarters shall be declared elected. 

(e) The ad litem judges shall be elected for a term of four years. They shall not be eligible for re-election.

2. During their term, ad litem judges will be appointed by the Secretary-General, upon request of the President of the International Tribunal, to serve in the Trial Chambers for one or more trials, for a cumulative period of up to, but not including, three years. When requesting the appointment of any particular ad litem judge, the President of the International Tribunal shall bear in mind the criteria set out in article 13 of the Statute regarding the composition of the Chambers and sections of the Trial Chambers, the considerations set out in paragraphs 1 (b) and (c) above and the number of votes the ad litem judge received in the General Assembly.

Article 13 

Status of ad litem judges

1. During the period in which they are appointed to serve in the International Tribunal, ad litem judges shall:

(a) benefit from the same terms and conditions of service mutatis mutandis as the permanent judges of the International Tribunal; 

(b) enjoy, subject to paragraph 2 below, the same powers as the permanent judges of the International Tribunal; 

(c) enjoy the privileges and immunities, exemptions and facilities of a judge of the International Tribunal.

2. During the period in which they are appointed to serve in the International Tribunal, ad litem judges shall not:

(a) be eligible for election as, or to vote in the election of, the President of the Tribunal or the Presiding Judge of a Trial Chamber pursuant to article 14 of the Statute; 

(b) have power: 

(i) to adopt rules of procedure and evidence pursuant to article 15 of the Statute. They shall, however, be consulted before the adoption of those rules; 

(ii) to review an indictment pursuant to article 19 of the Statute; 

(iii) to consult with the President in relation to the assignment of judges pursuant to article 14 of the Statute or in relation to a pardon or commutation of sentence pursuant to article 28 of the Statute; 

(iv) to adjudicate in pre-trial proceedings.

Article 14 

Officers and members of the Chambers

1. The permanent judges of the International Tribunal shall elect a President from amongst their number.

2. The President of the International Tribunal shall be a member of the Appeals Chamber and shall preside over its proceedings.

3. After consultation with the permanent judges of the International Tribunal, the President shall assign four of the permanent judges elected or appointed in accordance with Article 13 bis of the Statute to the Appeals Chamber and nine to the Trial Chambers.

4. Two of the judges elected or appointed in accordance with article 12 of the Statute of the International Tribunal for Rwanda shall be assigned by the President of that Tribunal, in consultation with the President of the International Tribunal, to be members of the Appeals Chamber and permanent judges of the International Tribunal.

5. After consultation with the permanent judges of the International Tribunal, the President shall assign such ad litem judges as may from time to time be appointed to serve in the International Tribunal to the Trial Chambers.

6. A judge shall serve only in the Chamber to which he or she was assigned. 

7. The permanent judges of each Trial Chamber shall elect a Presiding Judge from amongst their number, who shall oversee the work of the Trial Chamber as a whole.

Article 15 

Rules of procedure and evidence

The judges of the International Tribunal shall adopt rules of procedure and evidence for the conduct of the pre-trial phase of the proceedings, trials and appeals, the admission of evidence, the protection of victims and witnesses and other appropriate matters.

Article 16 

The Prosecutor

1. The Prosecutor shall be responsible for the investigation and prosecution of persons responsible for serious violations of international humanitarian law committed in the territory of the former Yugoslavia since 1 January 1991.

2. The Prosecutor shall act independently as a separate organ of the International Tribunal. He or she shall not seek or receive instructions from any Government or from any other source.

3. The Office of the Prosecutor shall be composed of a Prosecutor and such other qualified staff as may be required.

4. The Prosecutor shall be appointed by the Security Council on nomination by the Secretary-General. He or she shall be of high moral character and possess the highest level of competence and experience in the conduct of investigations and prosecutions of criminal cases. The Prosecutor shall serve for a four-year term and be eligible for reappointment. The terms and conditions of service of the Prosecutor shall be those of an Under-Secretary-General of the United Nations.

5. The staff of the Office of the Prosecutor shall be appointed by the Secretary-General on the recommendation of the Prosecutor.

Article 17 

The Registry

1. The Registry shall be responsible for the administration and servicing of the International Tribunal.

2. The Registry shall consist of a Registrar and such other staff as may be required.

3. The Registrar shall be appointed by the Secretary-General after consultation with the President of the International Tribunal. He or she shall serve for a four-year term and be eligible for reappointment. The terms and conditions of service of the Registrar shall be those of an Assistant Secretary-General of the United Nations.

4. The staff of the Registry shall be appointed by the Secretary-General on the recommendation of the Registrar. 

Article 18 

Investigation and preparation of indictment

1. The Prosecutor shall initiate investigations ex-officio or on the basis of information obtained from any source, particularly from Governments, United Nations organs, intergovernmental and non-governmental organisations. The Prosecutor shall assess the information received or obtained and decide whether there is sufficient basis to proceed.

2. The Prosecutor shall have the power to question suspects, victims and witnesses, to collect evidence and to conduct on-site investigations. In carrying out these tasks, the Prosecutor may, as appropriate, seek the assistance of the State authorities concerned.

3. If questioned, the suspect shall be entitled to be assisted by counsel of his own choice, including the right to have legal assistance assigned to him without payment by him in any such case if he does not have sufficient means to pay for it, as well as to necessary translation into and from a language he speaks and understands.

4. Upon a determination that a prima facie case exists, the Prosecutor shall prepare an indictment containing a concise statement of the facts and the crime or crimes with which the accused is charged under the Statute. The indictment shall be transmitted to a judge of the Trial Chamber.

Article 19 

Review of the indictment

1. The judge of the Trial Chamber to whom the indictment has been transmitted shall review it. If satisfied that a prima facie case has been established by the Prosecutor, he shall confirm the indictment. If not so satisfied, the indictment shall be dismissed. 

2. Upon confirmation of an indictment, the judge may, at the request of the Prosecutor, issue such orders and warrants for the arrest, detention, surrender or transfer of persons, and any other orders as may be required for the conduct of the trial.

Article 20 

Commencement and conduct of trial proceedings

1. The Trial Chambers shall ensure that a trial is fair and expeditious and that proceedings are conducted in accordance with the rules of procedure and evidence, with full respect for the rights of the accused and due regard for the protection of victims and witnesses.

2. A person against whom an indictment has been confirmed shall, pursuant to an order or an arrest warrant of the International Tribunal, be taken into custody, immediately informed of the charges against him and transferred to the International Tribunal. 

3. The Trial Chamber shall read the indictment, satisfy itself that the rights of the accused are respected, confirm that the accused understands the indictment, and instruct the accused to enter a plea. The Trial Chamber shall then set the date for trial.

4. The hearings shall be public unless the Trial Chamber decides to close the proceedings in accordance with its rules of procedure and evidence.

Article 21 

Rights of the accused

1. All persons shall be equal before the International Tribunal.

2. In the determination of charges against him, the accused shall be entitled to a fair and public hearing, subject to article 22 of the Statute.

3. The accused shall be presumed innocent until proved guilty according to the provisions of the present Statute.

4. In the determination of any charge against the accused pursuant to the present Statute, the accused shall be entitled to the following minimum guarantees, in full equality:

(a) to be informed promptly and in detail in a language which he understands of the nature and cause of the charge against him;  

(b) to have adequate time and facilities for the preparation of his defence and to communicate with counsel of his own choosing;  

(c) to be tried without undue delay;  

(d) to be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any such case if he does not have sufficient means to pay for it;  

(e) to examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him;  

(f) to have the free assistance of an interpreter if he cannot understand or speak the language used in the International Tribunal;  

(g) not to be compelled to testify against himself or to confess guilt.

Article 22 

Protection of victims and witnesses

The International Tribunal shall provide in its rules of procedure and evidence for the protection of victims and witnesses. Such protection measures shall include, but shall not be limited to, the conduct of in camera proceedings and the protection of the victim's identity.

Article 23 

Judgement

1. The Trial Chambers shall pronounce judgements and impose sentences and penalties on persons convicted of serious violations of international humanitarian law.

2. The judgement shall be rendered by a majority of the judges of the Trial Chamber, and shall be delivered by the Trial Chamber in public. It shall be accompanied by a reasoned opinion in writing, to which separate or dissenting opinions may be appended.

Article 24 

Penalties

1. The penalty imposed by the Trial Chamber shall be limited to imprisonment. In determining the terms of imprisonment, the Trial Chambers shall have recourse to the general practice regarding prison sentences in the courts of the former Yugoslavia.

2. In imposing the sentences, the Trial Chambers should take into account such factors as the gravity of the offence and the individual circumstances of the convicted person.

3. In addition to imprisonment, the Trial Chambers may order the return of any property and proceeds acquired by criminal conduct, including by means of duress, to their rightful owners.

Article 25 

Appellate proceedings

1. The Appeals Chamber shall hear appeals from persons convicted by the Trial Chambers or from the Prosecutor on the following grounds:

(a) an error on a question of law invalidating the decision; or  

(b) an error of fact which has occasioned a miscarriage of justice. 

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial Chambers.

Article 26 

Review proceedings

Where a new fact has been discovered which was not known at the time of the proceedings before the Trial Chambers or the Appeals Chamber and which could have been a decisive factor in reaching the decision, the convicted person or the Prosecutor may submit to the International Tribunal an application for review of the judgement.

Article 27 

Enforcement of sentences

Imprisonment shall be served in a State designated by the International Tribunal from a list of States which have indicated to the Security Council their willingness to accept convicted persons. Such imprisonment shall be in accordance with the applicable law of the State concerned, subject to the supervision of the International Tribunal.

Article 28 

Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted person is imprisoned, he or she is eligible for pardon or commutation of sentence, the State concerned shall notify the International Tribunal accordingly. The President of the International Tribunal, in consultation with the judges, shall decide the matter on the basis of the interests of justice and the general principles of law.

Article 29 

Co-operation and judicial assistance

1. States shall co-operate with the International Tribunal in the investigation and prosecution of persons accused of committing serious violations of international humanitarian law. 

2. States shall comply without undue delay with any request for assistance or an order issued by a Trial Chamber, including, but not limited to:

(a) the identification and location of persons; 

(b) the taking of testimony and the production of evidence;  

(c) the service of documents; 

(d) the arrest or detention of persons;  

(e) the surrender or the transfer of the accused to the International Tribunal. 

Article 30 

The status, privileges and immunities of the International Tribunal

1. The Convention on the Privileges and Immunities of the United Nations of 13 February 1946 shall apply to the International Tribunal, the judges, the Prosecutor and his staff, and the Registrar and his staff. 

2. The judges, the Prosecutor and the Registrar shall enjoy the privileges and immunities, exemptions and facilities accorded to diplomatic envoys, in accordance with international law.

3. The staff of the Prosecutor and of the Registrar shall enjoy the privileges and immunities accorded to officials of the United Nations under articles V and VII of the Convention referred to in paragraph 1 of this article.

4. Other persons, including the accused, required at the seat of the International Tribunal shall be accorded such treatment as is necessary for the proper functioning of the International Tribunal.

Article 31 

Seat of the International Tribunal

The International Tribunal shall have its seat at The Hague.

Article 32 

Expenses of the International Tribunal

The expenses of the International Tribunal shall be borne by the regular budget of the United Nations in accordance with Article 17 of the Charter of the United Nations.

Article 33 

Working languages

The working languages of the International Tribunal shall be English and French. 

Article 34 

Annual report

The President of the International Tribunal shall submit an annual report of the International Tribunal to the Security Council and to the General Assembly. 
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Tribunal: How It Works 

ORIGIN -- The International Criminal Tribunal for the former Yugoslavia was established by the United Nations Security Council in 1993 and opened in The Hague in 1994. It is the first international criminal court since the military tribunals that judged Nazi and Japanese leaders after World War II. 

OBJECTIVES -- The tribunal's mandate allows it to prosecute individuals for serious violations of international humanitarian law committed on the territory of any of the countries that were part of Yugoslavia before it began to disintegrate in 1991. The mandate encompasses four broad categories: grave breaches of the 1949 Geneva Conventions; violations of the laws or customs of war; genocide and crimes against humanity.  

JURISDICTION -- The tribunal and national courts have concurrent jurisdiction. The tribunal can claim primacy over national courts and may take over national investigations and proceedings at any stage if this is deemed to be in the interest of international justice. Most defendants have been ethnic Serbs, but Muslims and Croats also have been indicted. 

JUDGES -- The court has 16 permanent judges, elected to four-year terms by the United Nations General Assembly. The judges represent the main legal systems in the world. They serve in panels of three judges each; there are seven appeals judges, who serve in a panel of five . 

PROSECUTION -- The Office of the Prosecutor operates independently of the Security Council, of any state or international organization and of the other organs of the tribunal. Its members are experienced police officers, crime experts, analysts and lawyers. It conducts investigations by collecting evidence, identifying witnesses, exhuming mass graves, prepares indictments and presents prosecutions before the judges of the Tribunal. 

CUSTODY AND SENTENCES -- Presently 45 accused are held at the tribunal's detention unit for The Hague, in the high security compound of the Dutch prison at Scheveningen. Six have been released, pending trial. Another 30 have been indicted but remain fugitives. The maximum sentence that can be imposed on an accused is life imprisonment. The longest sentence handed down so far was 46 years for genocide.  
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Heed the Lesson of Nuremberg: Let No Nation Be Above the Law 

By Benjamin Ferencz 

November 18, 2005

"We must never forget that the record on which we judge these defendants today is the record on which history will judge us tomorrow," Chief Justice Robert Jackson warned at the opening session of the Nuremberg war crimes tribunal, on November 20, 1945. "To pass these defendants a poisoned chalice is to put it to our own lips as well."

As we mark the 60th anniversary of the Nuremburg trials this week, it increasingly appears that Jackson's warning is falling on deaf ears in America.

Six decades have passed since we condemned Nazi war crimes and crimes against humanity, since "Never again!" became a universal slogan. Six decades have passed, but the more peaceful and humane world we envisioned at Nuremberg - one protected by rules of law that bind all nations large and small - remains elusive.

In response to the tragedy of the Holocaust laid bare at Nuremberg, the United Nations assigned legal committees to codify international law and establish a permanent international criminal court. The proposed court, commonly known as the ICC, would help deter such crimes in the future by holding personally accountable those leaders responsible for genocide and massive crimes against humanity. But faced with opposition by conservative American senators, it took 40 years before our government ratified the Genocide Convention in 1988.

A decade later, American obstinacy against codifying international law was again on display. In 1998, high representatives of 120 nations voted to accept carefully negotiated statutes for a permanent ICC. It was a historic achievement, hailed by U.N. Secretary General Kofi Annan as "the hope of future generations."

Only seven countries voted against the new court. The United States, under pressure from the Pentagon and congressional conservatives, was among them. So, too, was Israel, which found, despite having worked long and hard for the establishment of such a court, a minor technicality for objection and reluctantly followed the United States in voting "no."

The next year, President Clinton told the U.N.'s General Assembly that he supported the establishment of an ICC. On December 31, 2000, shortly before he left office, Clinton instructed his ambassador, David Scheffer, to proceed to the U.N. on a snowy New Year's Eve to sign the ICC treaty. By pre-arrangement, Israel again followed America's lead and signed.

However, without ratification by two-thirds of the Senate, America's signing of the treaty merely indicated support for the ICC's goals and bound it only to not sabotaging its objectives. The powerful chairman of the Senate Foreign Relations Committee, Jesse Helms of North Carolina, quickly made clear his unalterable opposition to the ICC. And so, despite hesitations by several other major powers, including China, India and Pakistan, nearly 100 nations ratified the Rome Treaty in record time and the ICC went into effect July 1, 2002 - without America's participation.

Helms no longer serves in Washington, but the Republican administration of President Bush has more than made up for the senator's absence. Two months before the Rome Treaty was ratified, John Bolton - a protégé of Helms who was then an assistant secretary of state and is now America's ambassador to the U.N. - sent a one-paragraph letter to the U.N., stating that the United States has no intention of ever becoming a party to the Rome Treaty, and hence is not legally bound by Clinton's signature. The repudiation of the official signature of an American president was unprecedented, and was seen by many as an unnecessary slap in the face of the great number of nations that had supported the ICC.

The Bush administration, backed by the Republican-led Congress, has boycotted the new court and done everything possible to destroy its power. Opponents of the ICC allege that its prosecutors may subject American servicemen to politically motivated charges that would inhibit foreign intervention for humanitarian purposes. Yet no other country in the world has raised this objection.

In fact, according to its own statute the ICC is permitted to deal only with crimes "of concern to the international community as a whole." This means that only leaders responsible for planning or perpetrating major crimes against humanity will be targets of the court.

The Bush administration's other objections to the court are equally untenable. To begin with, guilty knowledge and criminal intent must be established beyond reasonable doubt. Furthermore, the U.N. Security Council can direct the ICC to suspend any prosecution that might interfere with peace negotiations. And American objections on constitutional grounds are also unsupported by the facts. 

Jingoistic slogans about protecting national sovereignty may sound appealing to an uninformed public, but try as the current administration might, it cannot eliminate the need for certain universally binding rules of humanitarian law in an increasingly interdependent world.

Simply put, current American fears are both misguided and unpersuasive. Not only does the ICC's carefully negotiated statute guarantee no retroactivity and fair trials, but it also requires nations to have priority to try their own citizens. The ICC can exercise jurisdiction only if the state of the perpetrator is unable or unwilling to provide a fair trial.

No prosecutor in human history has been subjected to as many controls as exist in the ICC. The prosecutor is under strict administrative and budgetary controls of the court's Assembly of State Parties, which includes such staunch allies of America as Great Britain, Canada, Australia and the European Union. The American Bar Association, every former president of the American Society of International Law and a host of the most renowned and respected international lawyers in the United States, Israel and around the world support the ICC. 

How, then, to explain America's objections - which, to many informed observers, seem to border on the irrational?

The American public deserves to be told the truth: The stated opposition of the Bush administration to the ICC is a sham. It is disgraceful that our government expects the rest of the world to simply swallow the argument that the United States is above the law. Those who oppose the ICC - whose most fundamental premise is that law applies equally to everyone - do not believe in the rule of law.

One need only look at the American Service-Members' Protection Act to find evidence of the administration's belief in American exceptionalism. The legislation, mockingly called "The Hague Invasion Act" by many Europeans, authorizes the president to use "all necessary means" to liberate any American who might be held in custody by the ICC in The Hague.

For further proof, one could examine the various "immunity agreements" that all nations receiving American aid are requested to sign. If they refuse to stipulate that no Americans, or their employees, will be sent to the ICC, the nations risk forfeiting all American military and economic aid - even if the recipient country needs the funds in order to pursue terrorists and drug traffickers.

Such irrational behavior, of course, can only evoke suspicion about American intentions and resentment toward Washington by intimidated signatories. Not one single American has been helped in any way by these coerced agreements - not one.

And little wonder that many are suspicious of our intentions. Earlier this year, Secretary of Defense Donald Rumsfeld proclaimed America's intention to bypass, if necessary, restraints on the use of force codified by the U.N. Charter. Washington reserves the right, he warned, to anticipate hostilities and to strike first and pre-emptively - alone, if necessary - to counter a perceived threat to our national security.

Now, I do not wish to compare any Americans to the Nazi leaders. But after hearing Rumsfeld's words, I could not avoid being reminded of the argument put forward by the lead defendant in the Einsatzgruppen trial at Nuremberg, S.S. General Otto Ohlendorf. When asked to explain why his unit murdered more than 90,000 Jews, including their children, the remorseless defendant casually explained that it was justified as anticipatory self-defense.

Germany anticipated an attack from the Soviet Union, Ohlendorf argued, and since Jews were perceived as supporters of Bolshevism, they presumably posed a potential future threat to German national interests. And if Jewish children knew that their parents had been executed, he continued, they, too, might become enemies of Germany, and therefore they had to be killed.

In a carefully reasoned judgment by the three judges presiding over the case - all of them American - Ohlendorf's defense was held to be untenable, and the S.S. general was hanged.

Sixty years later, I am afraid, this and other lessons from Nuremberg are lost on the Bush administration.

Benjamin Ferencz was chief prosecutor in the Einsatzgruppen trial at Nuremburg. 

Copyright 2005 © The Forward

http://forward.com/main/printer-friendly.php?id=6903 
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International Criminal Court 
Nuremberg Trials a Tough Act to Follow 

By David Crossland in Berlin 

Sixty years after the Nuremberg trials blazed the trail for a global system of justice, the head of the International Criminal Court dismisses U.S. concerns it may engage in politically motivated prosecutions and appeals for world recognition to help the court bring mass murderers to trial. 

The proceedings of the Nuremberg Trials are projected on a screen during the 60th anniversary ceremony commemorating the first major effort at international justice.

For Philippe Kirsch, the Canadian president of the new International Criminal Court, traveling to Nuremberg for the 60th anniversary of the trials of Nazi leaders must have been a tad frustrating. Veteran lawyers and interpreters convened in the southern German city last Saturday to commemorate the launch in 1945 of the first multinational court to try Hitler's henchmen for the worst crimes ever committed.  

But the ceremony also served as a reminder that the ICC, inspired by Nuremberg and created by a conference of states, hasn't yet attained the global legitimacy it needs to do its job -- bringing to justice the perpetrators of genocide, crimes against humanity and war crimes. 

The United States, the driving force behind the Nuremberg trial, has refused to join the ICC because it is worried that U.S. soldiers on missions abroad might be subject to politically motivated prosecutions by such a court.  

That stance is totally unwarranted, says Kirsch with more than a hint of irritation. "The spectre of politically motivated prosecution which is a running theme against the ICC is so unfounded that it is to me intellectually difficult to understand," he told journalists in Berlin earlier this week ahead of a speech he held at the American Academy. 

According to media reports, William Timken, the new U.S. ambassador to Berlin, declined to participate in a discussion with Kirsch and German Justice Minister Brigitte Zypries in Nuremberg. 

China, India, Pakistan, Indonesia and Turkey have not signed the treaty under which the court was set up in 2002. Among countries that signed up but have not yet ratified it are Egypt, Iran, Israel and Russia. So far 100 countries have ratified the court, including Germany, France and Britain. Jordan is the only Arab state which has thus far joined.  

In Kirsch's view, it's only a matter of time before acceptance of the ICC grows worldwide. "Over a period of time the court will demonstrate that it is acting in a fair, non-political way as it is supposed to do, and support should in my view follow," he said. A number of states which have not joined the ICC were showing more interest and less apprehension about the court than a couple of years ago, he said. 

He noted that the ratification of the ICC treaty by 100 states -- most recently Mexico -- would not have been thought possible by most people just a few years ago.  

Unlike the two temporary international tribunals set up to try individuals for crimes against humanity in the former Yugoslavia and Rwanda, the Hague-based ICC is a permanent institution. It can only deal with crimes committed after July 1, 2002, when it was formally set up. This means, of course, that it can't take the case of a leader like Saddam Hussein, whose alleged crimes against humanity took place before the court's creation. 

 Its remit is also limited in other respects. It only has jurisdiction if it has the consent of the nation where the crime was committed or of the nation the accused person belongs to, or when the United Nations Security Council refers a case to it. 

So far, its activities have been limited to Africa where it is investigating allegations in the Democratic Republic of Congo of thousands of deaths by mass murder and summary execution since 2002.

International Criminal Court President Philippe Kirsch: "The spectre of politically motivated prosecution which is a running theme against the ICC is so unfounded that it is to me intellectually difficult to understand."

The ICC's biggest investigation so far is into mass killing and rape in the Sudanese region of Darfur. It has also unsealed warrants of arrest for five leaders of the Lord's Resistance Army for crimes committed in Uganda -- the first warrants issued by the ICC. 

 ICC prosecutors have received more than 2,000 communications about alleged crimes, but they have already dismissed 80 percent of the possible cases because they didn't fit the court's mandate, Kirsch said. The court is also monitoring seven or eight further "situations" in addition to the cases it is already dealing with in Africa, he said. 

 Kirsch said the ICC was intended as a court of last resort, able to take over when a nation's courts were unwilling or unable to prosecute people for committing atrocities. Ultimately, it should act as a deterrent, he said. 

 Understanding of the court was still limited because it was so young, said Kirsch. He then appealed to states to help make the court effective by co-operating in arresting suspects and gathering information. "That cooperation has to come not only to demonstrate the fairness of the court but also the effectiveness of the system as a whole," said Kirsch. Enforcing international law was "a shared responsibility between the ICC, states and international organizations," he said. 
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